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FILED

US. DISTRICT COURT
DISTRICT OF WYOMING

FEB 15 2008

Stephan Harris, Clerk
Cheyenne

United states District Court
For the District of Wyoming

JAMES MARTIN HARLOW,

Petitioner,

vs.

MICHAEL MURPHY, Warden,
Wyoming State Penitentiary
Complex,

Respondent.

Case No. 05-CV-039-B

ORDER GRANTING, IN PART, PETITIONER'S WRIT OF HABEAS CORPUS
ON CONDITION THAT THE STATE PROVIDE A NEW TRIAL WITHIN A

REASONABLE TIME

James Martin Harlow, who has been convicted of premeditated

felony murder of a prison guard for which he was sentenced to death

by the District Court of Carbon County, Wyoming, petitioned this

Court for a writ of habeas corpus. This Court, after reviewing Mr.

Harlow's trial transcript, hearing the evidence presented in

support of his application for a writ, considering the extensive

briefs of each of the parties as well as the abundance of written

materials assembled in connections with this case, and the

excellent arguments of all counsel, has concluded that Mr. Harlow's

application must be granted, the death penalty sentence vacated and

set aside, and that the State shall conduct a new trial of the
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Peti tioner wi thin a reasonable time, because: 1) trial counsel

provided ineffective assistance of counsel which was caused by

continuing conflict between counsel and the State Public Defender

causing counsel to fear the loss of his employment, 2) trial

counsel provided ineffective assistance of counsel which was caused

by the failure of the State's Public Defender to provide funds for

an adequate investigation of the facts and circumstances in

mitigation of the death penalty, 3) the prosecutor withheld prison

base files and other investigative files pertaining to the inmate

witnesses who testified against Mr. Harlow in violation of Brady v.

Maryland, 4) the trial court provided defective instructions

setting forth the death penalty sentencing mechanics, and 5) the

trial court refused to allow trial counsel for Mr. Harlow to engage

in a meaningful voir dire of prospective jurors.

This Court, therefore, FINDS and ORDERS as follows: that the

petition for writ of habeas corpus should be GRANTED, in part, on

the condition that the State shall conduct a new trial of the

Petitioner within a reasonable time.

F.3d 350, 352 (10th Cir. 1993).

2

See Capps v. Sullivan, 13
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BACKGROUND

I. Statement of Parties and Jurisdiction

retitioner James Martin Harlow - a.k.a. Thorvaldr Sigwolf - is

a prisoner incarcerated at the Wyoming State Penitentiary (ellso

known as "WSr") under a sentence of death. Respondent, Michael

Murphy, is Mr. Harlow's custodian, the Warden at the Wyoming State

Penitentiary Complex.

This Court's jurisdiction is proper under 28 U.S.C. § 1331.

Mr. Harlow seeks a writ of habeas corpus pursuant to 28 U.S.C. §

2254 Q8 he alleges that his state court conviction and sentence

violates the Constitution of the United States.

Venue is proper pursuant to 28 U.S.C. § 1391 because a

substantial part of the events or omissions giving rise to the

claim occurred in this district.

II. Statement of Facts'

On June 26, 1997, Mr. Harlow and two other inmates, Bryan

Collins and Richard Dowdell, decided to escape from the maximum-

The facts in this section are summarized from the Wyoming
Supreme Court decision, Harlow v. State, 70 P.3d 179 (2003). In a
§ 2254 proceeding, a determination of factual finding made by a
state court is presumed to be correct unless the petitioner rebuts
the presumption by clear and convincing evidence. Smallwood v.
Gibson, 191 F.3d 1257, 1265 (10th Cir. 1999); 28 U.S.C. §

2254 (e) (11.

3
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security unit at the Wyoming State Penitentiary. At about 10:30

a.m., the inmates noticed that a door remained ajar after an

officer change in the "shift command" area. The inmates needed

access to the shift command area to effect their escape. Seizing

the opportunity, the trio entered shift command. Mr. Harlow struck

Corporal Wayne Martinez several times and then held Corporal

Martinez while Mr. Collins and Mr. Dowdell stabbed him and struck

him in the head with a fire extinguisher. After incapacitating

Corporal Martinez, the three inmates attempted to climb over the

inner perimeter fence. Mr. Dowdell and Mr. Collins were

successful. Mr. Harlow was not.

As a result of injuries sustained during the escape attempt,

Mr. Harlow and Corporal Martinez were both taken to the local

hospital. Mr. Harlow was treated and, ultimately, returned to the

Wyoming State Penitentiary. Corporal Martinez was not so

fortunate. He was pronounced dead at the hospital after efforts to

resuscitate him were unsuccessful. Ultimately, Mr. Harlow, Mr.

Dowdell and Mr. Collins were each tried and convicted of crimes in

relation to the escape attempt and the death of Corporal Martinez.

Mr. Harlow was sentenced to the death penalty, while Mr. Dowdell

and Mr. Collins each received a life sentence.

4
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III. Statement of Procedural Facts

Mr. Harlow was charged with and convicted of premeditated

murder, felony murder, attempting to escape from official detention

and conspiring to escape from official detention. In November

1998, he received a sentence of death on the convictions of

premeditated murder and felony murder, which merged for the

purposes of sentencing. Mr. Harlow timely appealed the murder

convictions and the sentence of death imposed by the jury. In

April of 2003, his convictions and sentence were affirmed. Harlow

v. State, 70 P.3d 179 (2003). Mr. Harlow sought a petition for

rehearing in the Wyoming Supreme Court and a writ of certiorari in

the United States Supreme Court. Both were denied.

On December 2, 2003, Mr. Harlow filed a Motion for Post

Conviction Relief with the State of Wyoming, Second Judicial

District, in accordance with Wyo. STAT. ANN. § 7-14-101. On February

23, 2004, the State of Wyoming filed a motion to dismiss. On

February 26, 2004, Mr. Harlow, through counsel, filed a motion for

summary judgment. In his motion he asserted that the "essential

facts central to this action are already undisputed, leaving only

questions of law to be determined." (Petitioner's State Court

Motion for Summary Judgment and Initial Response to Respondent's

5
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Motion to Dismiss, at 5 (Feb. 26, 2004)).' In April 2004, in a

lengthy opinion, the state trial court judge denied Mr. Harlow's

motion for post-conviction relief and granted summary judgment in

favor of the state of Wyoming.

On May 11, 2004, Mr. Harlow filed a petition for writ of

review with the Wyoming Supreme Court. The petition was granted on

May 25, 2004, and the Supreme Court reviewed the post-conviction

denial of the lower court. Finding no error, the Wyoming Supreme

Court affirmed the decision of the lower court on February 4, 2005.

On February 9, 2005, Mr. Harlow filed a motion with this Court

seeking counsel and a stay of his state court execution date. This

Court stayed his execution pending the outcome of this 28 U.S.C. §

2254 proceeding. On November 23, 2005, pursuant to the Court's

initial pretrial order, Mr. Harlow filed the petition that is the

subject of this order. His original petition contained 13 claims

of alleged constitutional error. In December 2006, this Court held

a twelve day evidentiary hearing on Mr. Harlow's claims. On March

5, 2007, Mr. Harlow filed proposed findings of fact and conclusions

of law. The findings informed the Court that Mr. Harlow wished to

2 This document is a part of the state court record, which was
provided to this Court pursuant to this Court's Initial Pretrial
Order entered April 22, 2005.

6
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abandon six of his original 13 claims. 3 (Petitioner's Proposed

Findings of Fact and Conclusions of Law at 7, FN. 3). The

remaining claims will be discussed at length below.

STANDARD OF REVIEW

I. General Considerations in § 2254 matters

Because Mr. Harlow filed his habeas petition after the April

24, 1996 effective date of the Antiterrorism and Effective Death

Penalty Act of 1996 ("AEDPA"), the revised standards set out in 28

U.S.C. § 2254(d) and (e) will apply to those claims which were

adjudicated on the merits by the Wyoming state courts. See Medlock

v. Ward, 200 F.3d 1314, 1318 (10th Cir. 2000). 28 U.S.C. § 2254 (d)

provides that an application for a writ of habeas corpus on behalf

of a person in custody pursuant to the Judgment of a State court

shall not be granted with respect to any claim that was adjudicated

on the merits in State court proceedings unless the adjudication of

the claim:

(1) resulted in a decision that was contrary to, or
invol ved an unreasonable application of, clea rly
established federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an

Mr. Harlow, through his counsel, advised the Court of his
desire to abandon Claims 7, 8, 9, 10, 12, and 13.

7
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unreasonable determination
the evidence presented
proceeding.

28 U.S.C. § 2254 (d).

of the facts in light of
in the state court

Section 2254 (e) (1) further provides that "a determination of

a factual issue made by a State court shall be presumed to be

correct. The applicant shall have the burden of rebutting the

presumption of correctness by clear and convincing evidence." 28

U.S.C. § 2254 (e) (1). However, where the state courts did not

address the merits of a petitioner's federal claim, federal courts

undertake a de novo review of the federal claim. Le v. Mullin, 311

F.3d 1002, 1010-1011 (10th Cir. 2002).

The parties agree that Mr. Harlow has exhausted his state

remedies with respect to his constitutional claims because he has

either fairly presented them to the Wyoming state courts for

review, or because there is presently no remedy available to Mr.

Harlow in state court. See Respondent's Answer to the Petition for

Writ of Habeas Corpus (hereafter "Answer"), p. 3, citing Wainwright

v. Sykes, 433 U.S. 72, 87 (1977), and Petitioner's Reply to

Respondent's Answer to Petition for Writ of Habeas Corpus

(hereafter "Reply"), pp. 2-4, citing Wallace v. Cody, 951 F.2d

1170, 1171 (10 th Cir. 1991). This Cour.t agrees that in one form or

8
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another, Mr. Harlow's claims have been exhausted.

Of the claims remaining before this Court, Claims 6 and 11

have, in some form, been previously presented to the state court.

In each instance, these claims were discussed and rejected by the

Wyoming Supreme Court in Mr. Harlow's direct appeal. Harlow v.

State, 70 P.3d 179 (Wyo. 2003). Therefore, they are properly

exhausted and there is no bar to this Court's review on the merits.

Hawkins v. Mullin, 291 F.3d 658, 664 (lOth Cir. 2002). The

deferential standard of review set forth in 28 U.S.C. § 2254(d)

applies to this Court's analysis of these claims.

Claims 1, 2, 4 and 5 have not been presented to the state

courts, and at this time there is no state procedure available to

Mr. Harlow to address these claims. Respondent, Mr. Murphy,

contends that this erects a procedural bar to this Court's

adjudication of these claims. This Court disagrees, believing that

appellate ineffectiveness, coupled with the nature of the post

conviction procedure in Wyoming foreclosed Mr. Harlow's ability to

raise these claims. Therefore, the Court will undertake de novo

review of these claims.

inducements to testify, is

Claim 3, an alleged Brady violation regarding

somewhat of a hybrid claim,

9

inmate

in that
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appellate counsel attempted to secure a post-trial evidentiary

hearing with regard to one inmate, but did not address Brady

violations that may have occurred with respect to information on

other inmates. Brady v. Maryland, 373 U.S. 83 (1963). The request

to remand the case to the trial court for the evidentiary hearing

was denied by the Wyoming Supreme Court. Harlow, 70 P.3d at 201

02. Claim 3, therefore, as it applies to inmate Wayne Sanchez is

properly before this Court and can be reviewed on the merits.

rurther, the Court believes that had appellate counsel attempted an

evidentiary remand for the other inmates involved, the Wyoming

Supreme Court would have similarly denied this request. Mr.

Harlow was not required to undertake a meaningless and utterly

futile act to properly exhaust his state court remedies. Beavers

v. Saffle, 216 <.3d 918, 924 n. 3 (10th Cir. 2000). The Court,

accordingly, deems this claim, as to the remaining inmates at

issue, to have been sufficiently exhausted as to warrant its review

on the merits.

II. Special Considerations in Wyoming

A. Wyoming Procedures for Constitutional Claims

In reviewing the defense of procedural bar raised by Mr.

Murphy, the Court must remain mindful of specifically what is

1 0
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permitted under Wyoming law for defendants wishing to raise

constitutional claims. As an initial matter, Wyoming restricts its

traditional post-conviction review procedure to constitutional

viclations that result in conviction:

(b) Any person serving a felony sentence in a
state penal institution who asserts that in
the proceedings which resulted in his
conviction there was a substantial denial of
his rights under the constitution of the
United States or of the state of Wyoming, or
both, may institute proceedings under this
act.

WYO. STAT. ANN. § 7-14-101. A prisoner's challenge to his sentence

or to sentencing procedures ndoes not allege denial of a

constitutional right in the proceedings that resulted in his

conviction as required by § 7-14-101." Whitney v. State, 745 P.2d

902, 903-04 (Wyo. 1987). Further, "a petition for post-conviction

relief, under Wyo. STAT. ANN. § 7-14-101 et seo., cannot be used as

a substitute for an appeal." Harlow v. State, 105 P.3d 1049, 1057

(Wyo. 2005). Therefore, any claim which affects Mr. Harlcw's

sentence could not be raised in a post-conviction action; such

claims may only be raised On direct appeal.

Wyoming law explicitly imposes on appellate counsel the

obligation to use due diligence to investigate and raise all claims

that are reasonably discoverable on direct appeal:

11
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(a) A claim under this act is procedurally barred and no
court has jurisdiction to decide if the claim:

(i) Could have been raised but was not raised
in a direct appeal from the proceeding which
resulted in the petitioner's conviction;

(ii) Was
amendment
act; or

not raised in the original or an
to the original petition under this

(iii) Was decided on
procedural grounds in any
which has become final.

its merits or on
previous proceeding

(b) Notwithstanding paragraph (a) (i) of this section, a
court may hear a petition if:

(i) The petitioner sets forth facts supported
by affidavits or other credible evidence which
was not known or reasonably available to him
at the time of a direct appeal; or

(ii) The court makes a finding that the
petitioner was denied constitutionally
effective assistance of counsel on his direct
appeal. This finding may be reviewed by the
Supreme Court together with any further action
of the district court taken on the petition.

WYO. STAT. ANN. § 7-14-103.

This statute has been interpreted to require prisoners to

raise claims of ineffective assistance of counsel on direct appeal.

Harlow v. State, 105 P.3d at 1072 ("to the extent that ineffective

assistance of trial counsel was raised on direct appeal, or could

12
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have been raised on direct appeal, we are statutorily foreclosed

from considering it in post-conviction relief. ") 4 Although a

prisoner might obtain post-conviction review of a guilt-innocence

claim based on a successful showing of ineffective assistance of

appellate counsel, Wyoming courts are powerless to review a post-

conviction claim that appellate counsel was ineffective for failing

to competently litigate any issue relating to a prisoner's

sentence. rd. at 1062 (rejecting claims of ineffective assistance

of appellate counsel because, "[d]ue to the statutory limitations

explained above, we will consider only the matters that concern the

guilt phase.")

To summarize, Wyoming law places upon appellate counsel the

primary responsibility for investigating and raising constitutional

issues. That responsibility is not limited to raising issues that

are based on the trial court record, but includes issues that are

traditionally within the scope of post-conviction review, such as

claims of ineffective assistance of counselor other issues that

require investigation beyond the four corners of the trial record.

See ~, Calene v. State, 846 P.2d 679, 694 (Wyo. 1993). Although

4 The appellate court has the power to remand a case to the
trial court for the determination of issues of fact not resolved on
the face of the trial court record. Calene v. State, 846 P.2d 679,
694 (Wyo. 1993)

13



Case 2:05-cv-00039-CAB     Document 210      Filed 02/15/2008     Page 14 of 70

Wyoming law provides a limited remedy for prisoners who received

ineffective assistance of appellate counsel on issues that affect

the determination of guilt or innocence, see ~, Keats v.

Wyoming, 115 P.3d 1110 (Wyo. 2005), Wyoming courts are powerless to

grant relief to a prisoner who received ineffective assistance of

appellate counsel on issues relating to sentence, even a sentence

of death. Harlow v. State, 105 P.3d at 1057.

B. The Impact of Wyoming Procedures on Federa~ Habeas Corpus
Review'

There is no issue of procedural bar with respect to Claims 3,

6 and 11, because this Court finds that Mr. Harlow made diligent

efforts to fairly present the facts and law supporting his claims

to the state court. Hawkins v. Mullin, 291 F.3d 658, 664 (10th

Cir. 2002). Mr. Murphy contends that Claims 1, 2, 4, and 5 have

not been presented to the state courts, and, therefore, are

procedurally barred. Mr. Harlow replies that Wyoming procedures

are inadequate to allow the litigation of his claims, and that

appellate counsel's failure to conduct a reasonable investigation

into his claims establishes cause and prejudice to overcome

This concept was well briefed by the Petitioner in his
proposed findings of fact and conclusions of law. The Court,
therefore, adopts much of his analysis for this portion of its
order.

14
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Respondent's procedural defenses. "A habeas petitioner may

establish cause for his procedural default by showing that he

received ineffective assistance of counsel in violation of the

Sixth Amendment." Banks v. Reynolds, 54 F.3d 1508, 1514 (10th Cir.

1995). See also, Murray v. Carrier, 477 U.S. 478, 488-489 (1986).

"It is beyond dispute that a criminal defendant is entitled to the

effective assistance of counsel in his first appeal as a matter of

right." Johnsonv. Champion, 288 F.3d1215, 1229 (lOthCir. 2002),

citing Evitts v. Lucey, 469 U.S. 387, 396-97 (1985). "A

sufficiently meritorious omitted claim certainly can, by itself (or

in relation to other issues that counsel did pursue), establish

constitutionally deficient performance by appellate counsel."

Cargle v. Mullin, 317 F.3d 1196, 1205 (lOth Cir. 2003).

Where a prisoner relies upon ineffective assistance of counsel

to bring a claim with the "cause and prejudice" exception of

Wainwright v. Svkes, he must generally exhaust his claim of

ineffective assistance of counsel by presenting it to the state

court. Murray v. Carrier, 477 U.S. at 488-89. However, Wyoming

law provides no mechanism for litigating claims of ineffective

assistance of appellate counsel for failing to raise sentencing

claims. WYO. STAT. ANN. § 7-14-101.

15
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state procedure for such a claim cannot create a barrier to this

Court's jurisdiction:

But where resort to state court remedies has
failed to afford a full and fair adjudication
of the federal contentions raised, either
because the state affords no remedy, or
because in the particular case the remedy
afforded by state law proves in practice
unavailable or seriously inadequate, a federal
court should entertain his petition for habeas
corpus, else he would be remediless. In such
a case he should proceed in the federal
district court before resorting to this Court
by petition for habeas corpus.

Ex parte Hawke, 321 U.S. 114, 118 (1944) (internal citations

omitted) .

The Constitution does not require Wyoming to provide a forum

for the litigation of constitutional claims, see generally McKane

v. Durston, 153 U.S. 684 (1894), including claims of ineffective

assistance of appellate counsel. However, "the concept of federal-

state comity involves mutuality of responsibilities, and an unacted

upon responsibility can relieve one comity partner from continuous

deference." Harris v. Champion, 15 F.3d 1538, 1555 (10th Cir.

1994), quoting Way v. Crouse, 421 F.2d 145, 146-47 (10th Cir.

1970) . Under Wyoming's procedure, any prisoner attempting to

vindicate his constitutional right to have his appellate counsel

competently litigate issues relating to sentencing would quickly

16
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find that "resort to state judicial remedies would be futile."

Wallace v. Cody, 951 F.2d 1170, quoting Goodwin v. Oklahoma, 923

F.2d 156, 157 (10 th Cir. 1991). Thus, the fact that Wyoming has

"disable[d] its own courts" will not be considered as "putting a

similar damper" on federal review of Mr. Harlow's constitutional

claims.

1990) .

Prihoda v. McCaughtrey, 910 F.2d 1379, 1385 i7 th Cir.

Mr. Harlow's claim that his appellate counsel was ineffective

serves two functions. First, appellate counsel's failure to

conduct a reasonable investigation and present meritorious claims

raises the substantive issue of whether Mr. Harlow was deprived of

his Fourteenth Amendment right to competent representation on

appeal. Evitts v. Lucey, 469 U.S. 387, 396 (1985). Second,

appellate counsel's ineffectiveness provides "cause and prejudice"

for reaching the merits of the underlying constitutional claims

enumerated in Mr. Harlow's Claim 5. The doctrines of procedural

bar and exhaustion do not impede this Court' 5 review of these

issues because the only procedure available in Wyoming to challenge

appellate counsel's competence is under WYO. STAT. ANN. § 7-14-101,

which explicitly excludes claims affecting a prisoner's sentence.

Thus, it is legally impossible for any prisoner to litigate in

17



Case 2:05-cv-00039-CAB     Document 210      Filed 02/15/2008     Page 18 of 70

Wyoming State court any claim that appellate counsel was

ineffective for failing to raise issues affecting the client's

sentence of death. Under these circumstances, there can be no bar

of Mr. Harlow's sentencing claims that could have been raised on

his direct appeal:

Absent the opportunity to consult wi th new
counsel to ascertain whether counsel in his
direct criminal proceedings performed
adequately or develop facts relating to his
counsel's performance, the state's imposition
of a procedural bar "deprives [petitioner] of
any meaningful review of his ineffective
assistance claim." Thus, we disagree that Mr.
Jackson's failure to raise his ineffective
assistance claim on direct appeal procedurally
bars us from considering his claim.

Jackson v. Shanks, 143 F.3d 1313, 1319 (lOth Cir. 1998) (internal

citations omitted).

Mr. Harlow correctly points out that this Court is the first

forum in which any Wyoming prisoner could be heard on a claim that

his appellate lawyer was ineffective for failing to litigate issues

pertaining to a sentence of death. Therefore, the doctrines of

exhaustion and procedural bar present no barrier to this Court's

consideration of any of the claims raised in Mr. Harlow's Petition

for Writ of Habeas Corpus.

Many of the procedural arguments asserted by the Respondent,

18
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Mr. Murphy, turn on questions of fact that are intertwined with the

underlying constitutional claims. Therefore, this Court will

resolve those issues in connection with each of Mr. Harlow's

claims.

III. Ineffective Assistance of Counsel

This Court must undertake analysis of counsel's performance

with regard to each of the claims that have not previously been

presented to the Wyoming state courts. With that in mind, it is

important to review exactly what constitutes ineffective assistance

of counsel. The Sixth Amendment right to counsel "is the right to

the effective assistance of counsel." Strickland v. Washington,

466 U.S. 668, 686 (1984). The overarching test for effective

assistance of counsel is whether the defendant's attorney subjected

the prosecution's case to meaningful adversarial testing. Id.

In order to make the adversarial process meaningful, counsel has a

duty to investigate all reasonable lines of defense. Id. at 691.

To succeed on an ineffective assistance claim, Mr. Harlow must

establish both that his attorney's representation was deficient and

that this deficient performance prejudiced his defense. Id. at

688. "Judicial scrutiny of counsel's performance must be highly

deferential" and courts are instructed to "indulge a strong

19
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presumption that counsel's conduct falls within the wide range of

reasonable professional assistance." Id. at 689. Under the second

prong of Strickland, a petitioner must demonstrate a "reasonable

probability" that counsel's performance prejudiced the defendant,

meaning a probability "sufficient to undermine the confidence in

the outcome." Id. at 694. In a proceeding where a defendant

challenges a death sentence, "the question is whether there is a

reasonable probabiLi. ty that, absent the errors, the sentencer 

including an appellate court, to the extent it independently

reweighs the evidence - would have concluded that the balance of

aggravating and mitigating circumstances did not warrant death.

Id. at 695.

To the extent Mr. Harlow claims appellate ineffectiveness, the

Strickland test is still applicable. Mr. Harlow must show both (1)

constitutionally deficient performance by appellate counsel, and

(2) resulting prejudice, by demonstrating a reasonable probability

that, but for counsel's error(s), the result of the appeal would

have been different. Cargle v. Mullin, 317 F.3d 1196, 1202 (10th

Cir. 2003). "[I] n analyzing an appellate ineffectiveness claim

based upon failure to raise an issue on appeal, we look to the

merits of the omitted issue, generally in relation to the other

20
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arguments counsel did pursue". Id. (internal citations omitted).

~If the omitted issue is so plainly meritorious that it would have

been unreasonable to winnow it out even from an otherwise strong

appeal, its omission may directly establish deficient performance;

if the omitted issue has merit but is not so compelling, the case

for deficient performance is more complicated, requiring an

assessment of the issue relative to the rest of the appeal, and

deferential consideration must be given to any professional

jUdgment involved in its omission; of course, if the issue is

meritless, its omission will not constitute deficient performance."

ANALYSIS OF CLAIMS

CLAIM 1: Wyoming State Public Defender, Sylvia Hackl, and trial
counsel, Keith Goody, violated their duty of loyalty to Mr. Harlow
and failed in their obligation to provide him with effective,
conflict-free representation.

In this claim, Mr. Harlow generally contends that arguments

between Ms. Hackl and Mr. Goody regarding expenditures for the case

and the amount of time each attorney could allocate to the case

caused a conflict of interest which caused Mr. Goody to fear for

his continued employment with the State Public Defender System.

This conf lict, Mr. Harlow argues, resul ted in his inability to

receive effective assistance of counsel as required by the Sixth

21
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Amendment. (Petition for Writ of Habeas Corpus at 11-51) (hereafter

"Petition" )

Both parties agree that this claim was not raised below at any

stage of the state court proceedings. The respondent, Mr. Murphy,

argues that the claim is procedurally defaulted and this Court

should not reach the merits of the claim. Further, he believes the

claim should fail on its merits. (Respondent's Proposed Findings

of Fact and Conclusions of Law at 5-30).

Mr. Harlow concedes that the claim has been procedurally

defaulted, but argues that appellate counsel's ineffectiveness

establishes sufficient cause and prejudice to overcome the

procedural bar and reach the merits of the claim that trial counsel

was ineffective. (Petitioner's Amended Proposed Findings of Fact

and Conclusions of Law at 215-18). This Court agrees.

I. Ineffective Assistance of Appellate Counsel

In order to prevail on a claim of ineffective assistance of

appellate counsel, Mr. Harlow must show both (1) constitutionally

deficient performance by appellate counsel, and (2) resulting

prejudice, by demonstrating a reasonable probability that, but for

counsel's error (s), the result of the appeal would have been

different. Carqle v. Mullin, 317 F.3d 1196, 1202 (lOth Cir. 2003).

22
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In the instant claim, this Court believes that Mr. Harlow's

appellate counsel performed deficiently in failing to adequately

investigate the relationship between Ms. Hackl and Mr. Goody

immediately before Mr. Harlow's case went to trial.

Mr. Harlow's appellate counsel, Tim Newcomb, was contacted by

Ms. Hackl upon completion of the guilt phase of Mr. Harlow's trial.

She requested that Mr. Newcomb consider entering into a contract

with the Wyoming Public Defender's Office to represent Mr. Harlow

on appeal. Initially, he was reticent to do so as he had

previously been employed by the Wyoming Public Defender's Office,

but was terminated by Ms. Hackl when she became the State Public

Defender. (Evidentiary Hearing Transcript, Vol. VI at 75

79) (hereafter "E.H."). Ms. Hackl was quite relentless, assuring

Mr. Newcomb that he would have everything he needed to represent

Mr. Harlow. Id. at 79-80. Ultimately, Mr. Newcomb relented and

agreed to become Mr. Harlow's sole appellate counsel.

Ms. Hackl solicited Mr. Newcomb to represent Mr. Harlow

because she said that there was a concern that she had interfered

in Mr. Goody's representation of Mr. Harlow at trial. Further, she

believed that there were concerns regarding the Public Defender's

Office representing all three of the defendants charged in the
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Martinez homicide. Ms. Hackl believed that Mr. Newcomb would be

attentive to the issues and would be willing to "lock horns" with

her if necessary. (E.H., Vol. VI at 82).

Unfortunately, Mr. Newcomb's ability to investigate these

claims was limited almost immediately. Approximately a month into

his representation, Mr. Newcomb requested a copy of the transcript

in the Dowdell trial. Mr. Dowdell was one of Mr. Harlow's co-

defendants. Mr. Newcomb believed that a review of Mr. Dowdell's

transcript might lead to the discovery of differences in

representation which lead to a life verdict in Mr. Dowdell's case

and a death verdict in Mr. Harlow's case.

Vol. VI at 82-86).

(E.H., Ex. 69, E.H.,

Further, despite stating a desire for Mr. Newcomb to

investigate her relationship with Mr. Goody, Ms. Hackl did not turn

over all the relevant material within her control. Mr. Newcomb was

unaware that Ms. Hackl maintained a file on Mr. Goody: that she

consulted with the Office of the Attorney General about firing Mr.

Goody, seeking advice about her desire to avoid creating error in

Mr. Harlow's case; that she had emailed the Governor regarding

potential press surrounding Mr. Goody and Mr. Harlow; or that she

had a private discussion with the Prosecuting Attorney Tom Campbell
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about Mr. Goody and the Harlow case. (E.H., Vol. VII at 38-39).

He was also unaware of the ongoing argument between Ms. Hackl and

Mr. Goody regarding allocations of time and money. Id. at 39-45.

Although Mr. Newcomb believed that he reviewed all the

transcripts from the state court proceedings, he did not remember

reading the transcript from the January 1998 hearing where Mr.

Goody alleged that funding issues would keep him from being

prepared for trial in May of 1998. Nor did Mr. Newcomb have access

to a January 1998 letter written by Mr. Goody to Ms. Hackl

regarding the fact that no suitable investigator could be found for

the amount that Ms. Hackl was willing to pay. Mr. Goody,

therefore, was seeking authorization to have his wife, Mary Goody

act as both the investigator and the mitigator in the case. (E. H.,

Ex. 51; Vol. VII at 49-50).

The documents that Mr. Newcomb had in his possession indicated

a need for additional investigation. Further investigation may

have uncovered the documents which clearly show a pattern of

antagonistic behavior between Ms. Hackl and Mr. Goody over issues

of reSOurces. "In assessing the reasonableness of an attorney's

investigation, however, a court must consider not only the quantum

of evidence already known to counsel, but also whether the known
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evidence would lead a reasonable attorney to investigate further. ff

Wiggins v. Smith, 539 U.S. 510, 527 (2003).

In this instance, Mr. Newcomb's performance was deficient in

that he failed to investigate the issue of Mr. Goody's conflict of

interest. Mr. Newcomb's deficient performance prej udiced Mr.

Harlow's defense, because the conflict of interest that Mr.

Harlow's trial counsel labored under was not brought to the

attention of the Wyoming Supreme Court. Had the conflict been

brought to light, this Court believes the outcome of Mr. Harlow's

appeal may have been different. Finding that the requisite cause

and prejudice exists to overcome any procedural bar to this Court's

review, the Court must look at the merits of the underlying

ineffective assistance of trial counsel claim.

II. Ineffective Assistance of Trial Counsel

Where a claim of ineffective assistance of counsel rests on an

assertion of a conflict of interest that allegedly compromised an

attorney's faithful performance of his or her duties, special rules

apply. A conflict of interest claim brought for the first time on

collateral attack is governed by the Supreme Court's standard under

Cuyler v. Sullivan, 446 U.S. 335 (1980). Mr. Harlow must

demonstrate that an actual conflict of interest adversely affected
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his lawyer's performance.

(10th Cir. 1994).

Selsor v. Kaiser, 22 F.3d 1029, 1032

As the Court held in Cuyler, the mere possibility of
conflict is insufficient to reverse a criminal
conviction, at least when the conflict was not brought to
the trial court's attention. Cuyler, 446 U.S. at 350; see
also United States v. Cook, 45 F.3d 388, 393 (10th
Cir.1995). An actual conflict of interest exists only if
counsel was "forced to make choices advancing
interests to the detriment of his client." United States
v. Alvarez, 137 F.3d 1249, 1251-52 (10th Cir.1998)
(citing Stoia v. United States, 22 F.3d 766, 771 (7th
Cir.1994)). Furthermore, "the petitioner must be able to
point to specific instances in the record" that suggest
his interests were damaged for the benefit of another
party. rd. (quoting Danner v. United States, 820 F.2d
1166, 1169 (11th Cir.1987)).

Workman v. Mullin, 342 F.3d 1100, 1107 (10th Cir. 2003).

The Court believes this standard can be easily met under the

facts of this case. Mr. Goody was an at-will contractor with the

State Public Defender's Office since 1978, during that time he also

maintained a private practice. (E.H., Vol. r at 59, 72). From the

beginning of Ms. Hackl's tenure as the State Public Defender, her

relationship with Mr. Goody was hostile. rd. at 62. When the

Martinez homicide occurred, Mr. Goody was selected to represent one

of the three co-defendants, Mr. Harlow. Because concerns existed

regarding the State Public Defender's Office representing all three

co-defendants, conflict hearings were held in at least two of the
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co-defendant's proceedings. In the Dowdell case, Ms. Hackl

testified that there were plenty of resources for all three defense

teams and that should an attorney disagree, he certainly could

approach the judge. She also indicated that no retaliation would

occur in the case where a defense attorney approached the Court

with a concern about resources. Id. at 72-74. Ultimately, that

was not the case.

Initially, Mr. Harlow was represented by Keith Goody and John

Robinson. As early as January 1998, Ms. Hackl and Mr. Goody were

already having conflicts over his representation of Mr. Harlow. On

January 14, 1998, the trial court held a hearing at the request of

the defense attorneys. During the hearing, both defense attorneys

recounted for the judge that they did not have sufficient time or

financial resources to adequately defend Mr. Harlow. As a result

of statements made at the hearing, the trial judge scheduled

another hearing to discuss the potential conflict of interest, at

which Ms. Hackl was to be present. See generally January 14, 1998

Hearing Transcript. On January 23, 1998, Ms. Hackl documented a

discussion between she and Mr. Goody regarding her decision to

consider other counsel to represent Mr. Harlow. (E.H., Ex. 23A).

Already, at that point in the process, Mr. Goody was aware that his
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job was in jeopardy.

On February 5, 1998, Ms. Hackl appeared before the trial court

upon subpoena of the Prosecuting Attorney Tom Campbell to discuss

the problems to which the defense team alluded to in their January

hearing. The conclusion reached at the end of the hearing was that

Mr. Goody and Mr. Robinson would be relieved of some of their

duties on other cases. However, no additional funding would be

provided. In addition, Ms. Hackl's testimony at the hearing made

clear that Mr. Goody's time at the Public Defender's Office was

drawing to a close. Ms. Hackl denied that Mr. Goody's employment

became at risk since his involvement with the Harlow case in July

of 1997. (E.H., Ex. 1 at 81). However, she admitted that the

continued employment of Mr. Goody was uncertain:

Q. (By Mr. Campbell) Do you have the intention
or notion that his employment might be at risk
during the pendency of the Harlow proceedings?

A. Because I am under oath, I have to answer that
yes. I have considered whether his continued
association with my program is viable, but
because of my overriding obligation as an
attorney at law to Mr. Harlow and/or other
clients, including others which Mr. Goody
currently represents, I have determined that I
should take no action during the pendency of
this case.
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Id. at 82. Mr. Goody testified in this Court that upon hearing Ms.

Hackl's testimony, "I knew that my career as a public defender was

over." (E.H., Vol. II at 92-93)

A review of the record from the evidentiary hearing evidences

several instances where the defense attorneys were forced to make

choices advancing ... interests to the detriment of their client.

United States v. Alvarez, 137 F.3d 1249, 1251-52 (lath Cir. 1998).

The choices were a result of an ongoing conflict between the State

Public Defender and the defense team regarding funding and time

allocation.

The first such choice was a decision made by the defense team

to permit Mary Goody, Mr. Goody's wife, to act as both an

investigator and a mitigator in the case. Mary is a highly trained

mitigation specialist and had been hired in that capacity in the

Harlow case. A separate investigator was hired to complete

investigative tasks, but elected not to do so for the $15 per hour

offered by the State Public Defender's Office. Despite inquiry to

other investigators, there was no one willing to work at the $15

per hour rate that Ms. Hackl was willing to pay. With a trial date

of May 1998 looming quickly, the defense attorneys pressed Mrs.

Goody into service in two roles, resulting in her inability to do

30



Case 2:05-cv-00039-CAB     Document 210      Filed 02/15/2008     Page 31 of 70

either of them sufficiently.

III at 112-13, 134-38).

(E.H., Vol. I at 80-88, E.H., Vol.

The second such choice was essentially thrust upon the defense

team as a result of continued conflict between them and the State

Public Defender administra tion. In March of 1998, Mr. Robinson

decided to resign from the Public Defender's Office and open a

private practice. (E.H., Ex. 25). Mr. Robinson wanted to remain

on the Harlow case in a contract position and sent a written

proposal to Ms. Hackl requesting funding to be permitted to do so.

(E.H., Ex. 26). Mr. Robinson withdrew his request, however, after

hearing that Ms. Hackl accused him of attempting to extort money

from the Public Defender's Office. In withdrawing his offer, he

stated "I believe continued representation would be detrimental to

my physical and emotional health as well as the health of my future

family." (E.H" Vol. IX at 66). The consequence was that Mr.

Harlow lost an attorney with whom he had spent a great deal of

time, an attorney with which he had developed a trusting

relationship. (E.H., Vol. II at 104-09).

The final such choice the Court will discuss here was the

decision not to travel to Nebraska to interview important

mitigation witnesses. This choice will be discussed at length in
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Claim 2 below, but it is worth noting that Mary Goody did not have

sufficient resources to travel to Nebraska and do the interviews

that needed to be done. Her husband needed his continued

employment both for the income and for the access to health care

that it provided. He was aware that his employment status was

tenuous. Anyone in that position would be hesitant to return to

their supervisor with a request for additional funding. Mr. Goody,

therefore, was forced to choose between what was best for his

client and what was best for his family - a conflict of interest in

the classic sense.

This Court finds that the attorneys responsible for Mr.

Harlow's defense at its earliest stages were impeded by interests

that were incompatible with his defense, and their performance was

adversely affected. Mr. Harlow's Petition for writ of Habeas

Corpus is therefore granted with respect to Claim 1.
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CLAIM 2: Trial counsel were ineffective for failing to conduct a
reasonable investigation into mitigating evidence surrounding Mr.
Harlow's background, character, mental health, and Mr. Harlow's
successful adaptation to prison culture which was a critical
circumstance of the offense.

In this claim, Mr. Harlow alleges that his trial counsel was

ineffective for failing to conduct a reasonable investigation into

issues relating to the penalty phase of Mr. Harlow's trial.

Specifically, Mr. Harlow contends that there were three areas that

should have been more thoroughly investigated and presented to the

jury: (1) Mr. Harlow's adjustment to prison life in the Nebraska

State Penitentiary, (2) Mr. Harlow's mental health background and

that of his family, and (3) Mr. Harlow's involvement in the Tammy

Shoopman homicide. Mr. Harlow argues that this failure to properly

investigate resulted in his inability to receive effective

assistance of counsel as required by the Sixth Amendment.

(Petition at 52-105).

Both parties agree that this claim was not raised below at any

stage of the state court proceedings. The Respondent, Mr. Murphy,

argues that the claim is procedurally defaulted and this Court

should not reach the merits of the claim. Further, he believes the

claim should fail on its merits. (Respondent's Proposed Findings

of Fact and Conclusions of Law at 31-59)
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Mr. Harlow concedes that the claim has been procedurally

defaulted, but argues that appellate counsel's ineffectiveness

establishes sufficient cause and prejudice to overcome the

procedural bar and reach the merits of the claim that trial counsel

was ineffective. (Petitioner's Amended Proposed Findings of Fact

and Conclusions of Law at 218-19). This Court agrees.

I. Ineffective Assistance of Appellate Counsel

The Court remains cognizant that in order to prevail on a

claim of ineffective assistance of appellate counsel, Mr. Harlow

must show both (1) constitutionally deficient performance by

appellate counsel, and (2) resulting prejudice, by demonstrating a

reasonable probability that, but for counsel's error(s), the result

of the appeal would have been different. Cargle v. Mullin, 317

F.3d 1196, 1202 (10th Cir. 2003). In the instant claim, this Court

believes that Mr. Harlow's appellate counsel performed deficiently

in failing to adequately investigate the need for additional

mitigation work to be done at the trial level. Further, he failed

to inquire into the reasons why that work was not done. This

deficient performance prejudiced Mr. Harlow because it failed to

uncover an area of substantial ineffective assistance of trial

counsel.
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Mr. Newcomb's investigation of Mr. Harlow's claims of

ineffective assistance of counsel was limited to a brief interview

of Mr. Goody which he conducted before reading Mr. Harlow's file.

Mr. Newcomb never renewed his inquiry after obtaining and reading

the file, even though there were matters directly relating to the

performance of trial counsel. (E.H., Vol. VII at 36-37). After

reviewing relevant portions of Mr. Harlow's file, Mr. Newcomb

expressed his regret for failing to inquire further of Mr. Goody.

Id. He also stated that investigating Mr. Harlow's Nebraska

witnesses would have been a reasonable course of action for him to

undertake. If he had learned that the defense intended to go to

Nebraska to investigate mitigation, but never went, Mr. Newcomb

would have requested investigative resources to do that

investigation and raise a claim based on what the investigation

might have revealed. Id.

The trial record contains several entries that should have put

Mr. Newcomb on notice that the mitigation investigation was

incomplete. Attached to a defense motion for continuance was a

declaration by Mr. Robinson establishing that Mr. Paul Rock had

resigned from the case without having conducted any investigation.

(E.H., Vol. VII at 128). That same motion was accompanied by an
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affidavit by Mrs. Goody, stating that "there are a number of family

members and individuals in the Nebraska area who need to be

interviewed." (E.H., Vol. VII, at 128; E.H. Ex. 32). Mr. Newcomb

recalled that defense counsel told him that they had not gone to

Nebraska to interview witnesses, even though Mrs. Goody's affidavit

named a number of Nebraska witnesses who need to be interviewed.

(E.H., Vol. VII at 130-31).

In addition to the documents in Mr. Harlow's file establishing

the need to investigate Mr. Harlow's character witnesses in

Nebraska, Mr. Newcomb personally acquired information that put him

on notice that such an investigation was reasonably necessary. He

remembered talking with Mr. Harlow about being very ashamed that he

had disappointed Uncle Mike, and that sentiment also appeared in

his statement to the authorities. (E.H., Vol. VII at 38). Mr.

Newcomb recalled that Mr. Harlow broke down and cried when he

talked about Uncle Mike, and conceded that Uncle Mike would have

been an important person to talk to as part of the mitigation

investigation. Id. He never made inquiry of the defense team

about whether they had sent an investigator or a mitigation

specialist or a lawyer to Nebraska to interview Uncle Mike. Id.

Mr. Newcomb did not attempt to justify his failure to
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investigate the mitigation evidence which supports Mr. Harlow's

Claim 2, nor did he question that Mr. Harlow was prejudiced by his

failure. He reviewed declarations of people who knew Mr. Harlow

very well in Nebraska and conceded that if he had interviewed those

individuals, he would have tendered that to the court in mitigation

of punishment or in support of a claim of ineffective assistance of

trial counsel. (E.H., Vol. VII at 132-133). He further admitted

that he never sought out that type of evidence, nor did he attempt

to methodically identify witnesses set forth in the various files

that were in possession of the defense team to see if the defense

team had interviewed the most promising mitigation witnesses. Id.

Mr. Newcomb conceded that he never came across any information in

his review of the record that indicated that it would not be a good

idea to investigate possible mitigation witnesses in the state of

Nebraska. Id. He conceded, in fact, ~I wish I had. I wish I had

done that." Id. This Court finds that Mr. Newcomb was on notice

that there was a deficiency in trial counsel's mitigation

investigation, and that he nevertheless failed to conduct his own

reasonable investigation into that issue. This Court further finds

that Mr. Newcomb's performance was deficient, and that Mr. Harlow

was prejudiced by his deficient performance.

37
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prejudiced by Mr. Newcomb's failure because there is a reasonable

probability under the totality of the mitigating and aggravating

evidence in this case that a jury would not have sentenced Mr.

Harlow to death. Banks v. Reynolds, 54 F.3d 1508, 1516(10'1< Cir.

1995) .

II. Ineffective Assistance of Trial Counsel

Mr. Harlow alleges that his trial counsel was ineffective for

failing to conduct a reasonable investigation into issues relating

to the penalty phase of Mr. Harlow's trial. His petition for writ

of habeas corpus points to several specific areas in which

counsel's performance was deficient. (Petition at 52-105).

"The sentencing stage is the most critical phase of a death

penalty case. Any competent counsel knows the importance of

thoroughly investigating and presenting mitigating evidence."

Romano v. Gibson, 239 F.3d 1156, 1180 (10th Cir. 2001) Applying

the familiar standard of Strickland v. Washington, 466 U.S. 668

(1984), the Supreme Court recently held that to perform adequately

in a capital case, trial counsel must undertake "to discover all

reasonably available mitigating evidence and evidence to rebut any

aggravating evidence that may be introduced by the prosecutor."

Wiggins v. Smith, 539 U.S. 510,

38
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original) (citations omitted).

If trial counsel failed to conduct a reasonable investigation,

the prisoner must show that counsel's failures prejudiced his

defense. Strickland, 466 U.S., at 692. The Court explained the

application of the prej udice standard when counsel's deficient

performance affects the penalty stage of a capital case:

In Strickland, we made clear that, to establish
prejudice, a "defendant must show that there is a
reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different. A reasonable probability is a
probabili ty sufficient to undermine confidence in the
outcome." Id., at 694. In assessing prejudice, we
reweigh the evidence in aggravation against the totality
of available mitigating evidence.

Wiggins, 539 U.S. at 534. In making this determination, this Court

must nevaluate the totality of the available mitigation evidence --

both that adduced at trial, and the evidence adduced in the habeas

proceeding,U and it must naccord appropriate weight to the body of

mi tigation evidence available to trial counsel. U

Taylor, 529 U. S. 362, 397-98 (2000).

Williams v.

Mr. Harlow's defense team was aware that an investigation in

Nebraska was necessary. As early as Mr. Harlow's statement to law

enforcement shortly after the homicide, a foundation was being laid
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for the importance of the Nebraska inmates in Mr. Harlow's life.

In his statement to authorities, he talked about his mentor, "Uncle

Mike n Polfus, and said that "if they'd just left me in Nebraska,

this shit wouldn't have happened. n (E.H., Ex. NN). Ms. Goody sent

the defense team a memo on August, 12 1997 - less than two months

after the offense - identifying a number of witnesses in Nebraska

who needed to be interviewed as part of the investigation,

including Ken Keever, Mike Polfus, Syd Thieszen, Bill Mundschenk,

Willie Ackerman and others.

32) .

(E.H., Vol. III at 130-132; E.H., Ex.

Further, the defense attorneys were each aware that the best

course of action was to handle these interviews in person. To that

end, on January 21, 1998, Mr. Robinson wrote a memo to Sylvia Hackl

requesting funds for a trip to Nebraska. (E.H., Ex. 22). Included

with the memo was an expense authorization form, requesting $20,000

of additional mitigation funding, in part, for the trip to

Nebraska. (E.H., Ex. 22A) Ms. Hackl approved additional funds,

but only at the $5,000 level; an amount which was insufficient to

fund a trip to Nebraska. (E.H., Vol. II at 99; E.H., Ex. 23)

The Court believes that interviews of the individuals who

worked and lived at the Nebraska State Penitentiary would have
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generated powerful mitigation evidence. Mr. Harlow was a resident

at the Nebraska State Penitentiary for a substantial period of

time, nearly five years. (Petition Ex., Vol. II at A383, A430). He

was returned to the Wyoming State Penitentiary approximately 60

days before the escape attempt as a result of an altercation with

another inmate.

A videotape compilation, such as that submitted to this Court

in the form of Exhibit 21, would have been admissible under Wyo.

STAT. ANN. § 6-2-102. It would have served to illustrate that Mr.

Harlow was a generally peaceable inmate who spent time attempting

to improve himself through the study of his Asatru religious

beliefs. He had loving relationships with other inmates and their

families. Further, it would have provided a more complete

explanation of the incident which was the cause for Mr. Harlow's

return to Wyoming - a fight with inmate Bernard Schaeffer (a.k.a.

"Ben ff
), an incident which the prosecution used at trial to

illustrate Mr. Harlow's continuing violent tendencies. (E.H., Ex.

21 generally) .

In March, 1997, Mr. Harlow had a confrontation with Ben

Schaeffer, which was a very significant event in his life. As Mr.

Harlow stated in his statement to authorities, if it had not
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happened, Mr. Harlow would have been in Nebraska when Dowdell and

Collins launched the suicidal escape attempt. (E.H., Ex. NN, p.

17) . Mr. Harlow told Investigator Lynn Callaghan that a "man

threatened my life," so "I put him in the hospitaL" Id. at 25.

(E.H., Vol. II at 122) Counsel was clearly aware of Mr. Harlow's

claim of self-defense, and because the Schaeffer fight was the only

documented fight in Mr. Harlow's Nebraska State Penitentiary file,

it was highly probable that it would be a prominent aspect of the

state's evidence and argument in aggravation of the death penalty.

Mr. Goody recalled that the assault figured prominently in the

prosecutor's case; he portrayed Mr. Harlow as "a violent guy, a

big, violent guy who did violent things and did violent things in

the penitentiary." (E.H., Vol. I at 115)

Some of the witnesses interviewed on Petitioner's Exhibit 21,

including Mr.

Schaeffer and

consistent.

Polfus, witnessed the altercation between Mr.

Mr. Harlow. The version of events is very

Schaeffer cut in the hot water line. Mr. Harlow

spoke to him about it, and Schaeffer made a thinly veiled threat to

kill him. At that point, Mr. Harlow hit him with his fist, several

times, to prevent him from drawing a weapon. Mr. Polfus heard Mr.

Schaeffer say, "I've got something for you," Which in prisoner
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parlance was a clear and unequivocal threat of imminent armed

conflict. (E. H., Ex. 21 generally).

Mr. Schaeffer himself appears on Exhibit 21, very forthrightly

admi tting his intent to arm himself and kill Mr. Harlow. He

indicated that he left no room for doubt about his intentions, and

states very firmly that Mr. Harlow "did the right thing" in

neutralizing him before he could retrieve a weapon. Mr. Harlow's

Nebraska prison file reflects that a guard in the tower

misidentified another inmate as the perpetrator of the assault upon

Mr. Schaeffer, and Mr. Harlow stepped forward and said, "It was me.

It wasn't Mr. Polfus." (E.H., Vol. I atI27). Mr. Goody testified

tha t this reflected posi tively on Mr. Harlow's character. "And

that's part of him just being a stand up guy, taking responsibility

for what happened and being honest about it, which he was." Id. at

127-28.

Mr. Schaeffer's reputation for lethal violence spread

throughout the Nebraska State Penitentiary. Mr. Catt, Mr. Harlow's

employer at the prison, recalled Schaeffer's reputation for

violence: "Don't turn your back on him.

man and still is." IE.H., Vol. Vat 41)

He was a very dangerous

Mr. Ettleman, an inmate

friend of Mr. Harlow's, was also familiar with Schaeffer's
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"reputation for stabbing individuals." Id. at 83. If Mr. Harlow

had not hit Schaeffer when he did, "there's a good chance that

ei ther him or Ben would have had to be killed. Ben would have

tried to hurt him for sure. . You're trying to kill somebody if

you pUllout steel." Id. Mr. Ettleman said that Schaeffer's

reputation is that "[h]e's not going to try and fight you. He's

going to try and kill you." Id. at 97.

This Court finds that Petitioner's evidence and testimony

describing the altercation between Mr. Harlow and Mr. Schaeffer is

very credible, and puts Mr. Harlow's conduct in a more

understandable light. It would have supported a defense theme that

Mr. Harlow is not a dangerous person, but he was in a dangerous

place. This Court further finds that counsel had notice that a

reasonable investigation would include interviewing Ben Schaeffer

and others with knowledge of the fight that caused Mr. Harlow to be

returned to Wyoming. There is a reasonable likelihood that a jury

hearing this evidence would have rejected the prosecutor's

characterization of the altercation between Mr. Harlow and Mr.

Schaeffer, which in turn would have tipped the scales for one or

more jurors on the issue of punishment. There is a reasonable

likelihood that a fUlly informed jury would not have sentenced Mr.
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Harlow to death.

Every member of the defense team testified persuasively that

their failure to investigate was not the product of strategic

choices. Mr. Goody testified that it was the decision of the

defense team that Mary Goody "absolutely needed to go to Nebraska,"

IE.H., Vol. I at 119), so the defense team could "get a picture of

Mr. Harlow as an adult." (E.H., Vol. I at 120). Mr. Goody

testified truthfully that no one on the defense team ever

interviewed Mike Polfus, and candidly said, "I'd just say that's

inexcusable." When asked if it was a strategic choice, Mr. Goody

replied:

No. I mean, we didn't -- we were at the cap. I
mean, I -- my wife and I have talked a lot about this and
worried through it about why we didn't go to Nebraska
and, frankly, I think now that we should have spent our
own money and went to Nebraska, although I don't know how
we could have done that. It would have cost us 10,
15,000 bucks by the time it was over with. I really
didn't have the money.

I did have financial problems, and for me to take 10
or $15,000 and spend it on -- I don't know that that was
even possible, but that should have been done, especially
after what I've seen that you guys did. I mean, it
should have been done.

IE.H., Vol. I at 122-23). Mrs. Goody told the Court, "Your Honor,

my mistake here is a bitter pill for me to swallow. We did not go
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to Nebraska. We were denied the funds to go to Nebraska. However,

I know now that we needed to just go.U (E.H., Vol. III at 154).

This Court finds that counsel's failure to investigate constituted

deficient performance, for which there was no strategic

justification.

Mr. Harlow's defense team was also aware that evidence

regarding his prior convictions would be used as aggravating

circumstances at the penalty phase of his trial. Mr. Harlow's

prior convictions included a conviction for the murder of his

fifteen-year-old cousin, Tammy Shoopman, and convictions for the

stabbing of his best friend and the rape and stabbing of his best

friend's girlfriend. Despite the knowledge that evidence of these

heinous crimes would be introduced to the jury, trial counsel

failed to use available evidence to rebut or mitigate his prior

crimes. Mr. Goody had mitigating information available to him, but

neglected to present it during the penalty phase.

As to the Shoopman homicide, Mr. Goody was aware that forensic

evidence surrounding the homicide did not point to Mr. Harlow. FBI

Crime Lab analysis revealed that fibers found on the victim's body

did not match Mr. Harlow's shirt. (E.H., Vol. I at 116; Petition

Ex., Vol. III at A473). There was no trace of blood on Mr.
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Harlow's clothing, and his shoes did not match shoe impressions

near the body. (E.H., Vol. I at 116; Petition Ex., Vol. III at

A474-75). Foreign human hairs found on the body did not match the

victim or Mr. Harlow. (E.H., Vol. I at 116; Petition Ex., Vol. III

at A477). There was evidence implicating two other boys in the

homicide. (Petition Ex., Vol III at A492-540; A600-605).

In addition, although Mr. Harlow denied the Shoopman homicide,

he accepted responsibility for the assault on George Goetsch and

Tonia Colwell. Counsel could have introduced testimony of friends

who knew how remorseful Mr. Harlow was over that crime. Again,

Keever could have testified that when they celled together, "Sig

had a lot of remorse for that. He told me he was ashamed of what

he had done to his best friend." (Petition Ex., Vol. I at A137).

Mr. Harlow's prison record was predictably a central point of

contention in Mr. Harlow's capital sentencing trial. Although Mr.

Harlow had family members in Wyoming, he had gone to the

penitentiary on consecutive life sentences as a seventeen-year-old

child, and was transferred to the state of Nebraska at the age of

twenty. The majority of Mr. Harlow's adult life was spent in the

Nebraska setting. (E.H., Vol. I at 118) At the time of trial,

Mr. Harlow had had very little contact with his family in the
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previous ten years. Therefore, by omitting the Nebraska

investigation, the defense team limited their ability to present

mitigating evidence depicting Mr. Harlow's character as an adult,

and precluded them from mounting an effective response to the

prosecutor's prison-based case in aggravation of punishment.

In his penalty phase case-in-chief, Mr. Campbell presented the

testimony of Associate Warden Ron Reuttgers, who discussed Mr.

Harlow's conduct violations, based on his interpretation of

"disciplinary packets N from the Nebraska prison records which were

each introduced by the prosecution as separate trial exhibits.'

Included in the packet was the record of the disciplinary

proceeding that resulted from his fight with fellow Nebraska State

Penitentiary inmate Ben Schaeffer. When Mr. Goody attempted to

cross-examine him about that incident, Mr. Reuttgers claimed

ignorance of the underlying circumstances, but said, "I read that

he was involved in a fight in the State of Nebraska Department of

Corrections in which he severely injured an individual. N (Trial

Tr., Vol. 16B at 65). Mr. Goody also tried to question Mr.

Reuttgers about Mr. Harlow's positive job performance ratings from

'See State's Exhibit P7, PS, P9, P10, P11, P13, P14, PIS, P17, PIS,
P19, P21, P22, P24, P25, P26, P27, P2S, and P29.
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the Nebraska prison files, but Mr. Campbell's objections were

sustained, leaving the defense without any witness testimony on the

issue. Id. at 77.

In closing argument, Prosecutor Campbell told the jury that

"The defense has given you a chronology of the Defendant's life.

Mostly his life before prison." (Trial Tr., Vol. 18 at 10). Taking

advantage of a chronological gap in the mitigation case, Mr.

Campbell argued:

And this isn't about the boy he was. It's about the
man he became. Whether you're sad about that or troubled
about that, whether you believe all of their evidence of
abuse or some parts of it, it's all up to you. But no
matter what, when you consider that, it's not about the
boy he was. It's about the man he became.

(Trial Tr., Vol. 19B at 102) .

Mr. Campbell relied heavily on Mr. Harlow's prison records to

argue that Mr. Harlow should be executed. He referred to the

disciplinary reports about the fight between Mr. Harlow and Ben

Schaeffer, calling the incident very serious, but questioning the

veracity of Mr. Harlow's version of the incident:

... And it is important for you to look through them,
because some of them are very serious assaults, and some
of them may have been admitted.

The aggravated assault, of course, was the incident
that they've talked about at some length. And aggravated
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assault in penitentiary terms, now, that's the words they
use out of their rule book over in Nebraska. That's what
got him back here from Nebraska. Got into a very serious
fight and hit somebody seriously.

That's been explained to you from his point of view
as some sort of inmate point of self-defense. You have
got to hit him, remember that. You have got to hit him,
because he is going to go get a knife, and all cons know
that's going to happen. So more or less serious.

(Trial Tr., Vol. 19B at 28-30). Mr. Campbell told the jury there

was no need to speculate about how Mr. Harlow would continue to

adapt in the future, "how he performs under the pressure of being

an inmate, we already know." Id. at 31. Mr. Campbell argued,

"Irrespective of PTSD or anything else, he's bad, meaning he's a

danger. Morally bad, completely bad." Id. at 101.

Without the fruits of the Nebraska investigation, Mr. Goody

had very little ammunition with which to respond to Mr. Campbell's

argument. Mrs. Goody agreed that in order to show the jury who Mr.

Harlow had grown up to be as a man, one would have had to go to

Nebraska to interview his fellow prisoners and staff in the

Nebraska State Penitentiary. (E.H., Vol. III at 164-65).

The defense team gave this Court their impressions of Mr.

Harlow's character and personality based on their interactions with

him during their representation. Mrs. Goody testified that Mr.

Harlow "is a very big man who has kind of a little boy's spirit
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still within him. He's a kind person, sensitive. And he was very

cooperative with us in all of our discussions and I felt was very

honest, forthcoming in what he had to tell us." IE.H., Vol. III at

p. 163) However, she conceded that the defense team did not

present evidence from which the jury could see Mr. Harlow in a

similar light. Id. at 164.

Mr. Goody formed a similar impression of his client, which was

totally inconsistent with how he was portrayed to the jury:

.... I think I know Jimmy Harlow very well, and he's kind
of a big, gentle guy, very polite, probably the best
client that I've ever had, never complained, never -- I
never felt any tension from him. I never felt threatened
from him. He was just a gentleman the entire time. In
fact, Stebner said he was a gentleman at the end.

Q. You anticipated my next question, which was, was
Mr. Campbell's portrayal of Mr. Harlow to the jury
consistent with your impression of who he is as a human
being?

A. No, it was exactly the opposite.

IE.H., Vol. I at 115-116). When asked if Mr. Harlow's jury heard

the truth about who he really is, Mr. Goody replied, "No they

didn't. They absolutely didn't. And that even is more obvious to

me after I reviewed what was in that disk [Exhibit 21]. The disk

is very powerful. The witnesses are very powerful and really tell

you what he is." Id. at 128.
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Mr. Robinson also had a positive impression of Mr. Harlow,

which he described for the Court:

A. Yeah, I provided him with pictures of my family,
at least one, and he knew who -- he knew the names of my
family members. He still remembered my wife's name today
when I said hello. He always asked about my family. He
was always very kind and considerate. I trusted him.

IE.H., Vol. II at 107). Kerri Johnson also found Mr. Harlow to have

redeeming qualities. She described her relationship with Mr.

Harlow:

Q. Could you tell us about the James Harlow you got
to know.

A. Well, he was the very first client I ever had,
so it was an experience for me to meet somebody who was
in a predicament such as that. My role, especially when
we got to trial, was to kind of sit with James and tell
him how things were going, what was happening and kind of
keep him occupied so Keith and Mr. Wolfe could do their
job.

And I went to visit him in the Hot Springs County
Detention Center and just kind of kept the client contact
so he knew what was going on. And we're about the same
age, so we discussed some of that stuff and some of his
likes and dislikes and I just tried to get to know who he
was because I didn't have really any other role, so I
just kind of got to know Jim.

Q. As a person as opposed to just a defendant or a
client?

A. Yes.

Q. And how about through both the representation up
to trial and, for that matter, including trial, how did
he behave, for instance?

A. He behaved extremely well. He -- in fact, Judge
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Stebner commented to him about his behavior in court, and
during all of my contacts with him he was never
inappropriate, always treated me with respect. He was
respectful in the courtroom to the judge and we never had
any problems with him.

Q. Is there something that happened during the
trial that stuck in your mind with respect to Jim Harlow
and the person that he is?

A.
that?

After the verdict was read, when I discussed

Q. Yes.

A. The -- we were in the penalty phase and the jury
had come back with the verdict, and of course it was a
death verdict, and my face must have -- my mouth must
have dropped. I've never experienced anything like that
before. And his response was to put his hand on my
shoulder and say, "Are you okay?" And he was concerned
about me because obviously he could tell that I was upset
over the verdict.

And so from then on I've kept in contact with Mr.
Harlow sporadically, but I do -- I do converse with him
once in a while.

(E.H., Vol. IV at 157-59).

Although she was inexperienced at the time of Mr. Harlow's

trial, Ms. Johnson was aware of the deficiencies of the defense

mitigation case. "[W] e lost sight of the presentation that we

needed to present to the jury as far as making our client a human

being, and I don't think that we ever presented that (sic]

effectively that [sic] we needed to." Id. at 190-91. Although

there was testimony from some of Mr. Harlow's family members, Ms.
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Johnson felt it was not persuasive. "Those family members are the

same ones that let him be molested as a child. That wasn't really

a poster child for putting someone on and saying, 'Look how great

my family member is.' They were abusing him." Id.

This Court believes that Mr. and Mrs. Goody, Ms. Johnson and

Mr. Robinson are giving truthful and accurate accounts of their

experience with Mr. Harlow and their impressions of his positive

character traits. Defense counsel's failure to interview witnesses

who cared for Mr. Harlow and could credibly attest to Mr. Harlow's

good qualities was a significant impediment to the jury's ability

to accurately assess his background and character. As Ms. Johnson

noted, Mr. Harlow's family and others who knew him in childhood

could not give the jury that perspective. Mr. Harlow matured in

the Nebraska State Penitentiary. (E.H., Vol. I at 118). His family

had little or nothing to do with him in the ten years after he went

to prison at the age of 17. Id.

Based on the totali ty of the record before it, this Court

finds that trial counsel's duty to conduct a reasonable

investigation required investigation of Mr. Harlow's employer, cell

mates and friends from the Nebraska State Penitentiary. The Court

further finds that counsel's failure to conduct such an
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investigation constitutes deficient performance. Had counsel been

able, with adequate State resources, to investigate in Nebraska and

then to have presented what the prosecutor, Tom Campbell, called

man he was now - an apparently peaceful, truthful and kindly person

who was forced to defend himself from a fellow inmate - he would

have had substantial and persuasive mitigating evidence to present

instead of presenting a half-hearted obligatory defense. If the

fruits of the Nebraska investigation had been presented to the

jury, there is a reasonable probability that the jury would not

have sentenced him to death.

With respect to the merits of Mr. Harlow's claim of

ineffective assistance of trial counsel, this Court finds that

because of a bUdget-conscious head of the State Public Defender's

Office, counsel failed to conduct a reasonable investigation into

Mr. Harlow's background and character. Just as in Wiggins,

counsel's limited knowledge of Mr. Harlow's friends and family

justified further investigation:

Counsel's investigation into Wiggins' background did not
reflect reasonable professional jUdgment. Their decision
to end their investigation when they did was neither
consistent with the professional standards that prevailed
in 1989, nor reasonable in light of the evidence counsel
uncovered in the social services records--evidence that
would have led a reasonably competent attorney to
investigate further.
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Wiggins v. Smith, 539 u.S. 510, 534 (2003).

The totality of the omitted evidence includes Mr. Harlow's

friends and former cell mates, who would have provided important

insights into the harsh prison environment, and Mr. Harlow's

successful and peaceful adjustment thereto. In addition, Mr.

Harlow's former employer, Ronald Catt, would have presented the

jury with a posi tive and humanizing view of Mr. Harlow as a

conscientious, respectful person with a strong work ethic. Ben

Schaeffer, the inmate who provoked the fight that caused Mr.

Harlow's return to Wyoming, could have neutralized or softened the

aggravating effect of that incident, which the prosecutor relied

upon heavily to justify the death penalty. The same is true of the

physical evidence and police reports raising substantial questions

about Mr. Harlow's guilt of the homicide of Tammy Shoopman. This

Court concludes "the available mitigating evidence, taken as a

whole, 'might well have influenced the jury's appraisal' of

[Harlow's] moral culpability." Wiggins, 539 u.S. at 538, quoting

Williams v. Taylor, 529 u.S. 362, 398 (2000).

In reaching this conclusion, the Court acknowledges the

seriousness of Mr. Harlow's offense, and the compelling nature of

the evidence presented in support of the aggravating circumstances

56



Case 2:05-cv-00039-CAB     Document 210      Filed 02/15/2008     Page 57 of 70

on which the prosecution relied. However, in determining whether

Mr. Harlow was prejudiced by counsel's errors and omissions, the

Court must view the totality of the available mitigation evidence

-- both that adduced at trial, and the evidence adduced in the

habeas proceeding -- in reweighing it against the evidence in

aggravation. Williams, 529 U.S. at 397-98. The Court finds that

the totality of the mitigating evidence presented by Mr. Harlow

"might well have influenced the jury' s appraisal of his moral

cUlpability." Id. at 398. The substantial mitigating evidence Mr.

Harlow presented to this Court is "sufficient to undermine

confidence in the outcome" of Mr. Harlow's capital trial. Cannon

v. Mullin, 383 F.3d 1152, 1171 (10th Cir. 2004). In a capital case

defended by a State Public Defender, counsel fo the indigent should

not have been forced by his superior to conduct the battle with one

hand tied behind his back. When a man's life was at stake, there

was surely $20,000 to be found for such an important investigation,

either in the State Public Defender's bUdged or in the Governor's

contingency fund. There is evidence that in this case, however,

the State Public Defender never even asked for it.

For the foregoing reasons, this Court finds that Mr. Harlow

was denied his Sixth Amendment right to the effective assistance of
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counsel and, accordingly, is entitled to the issuance of a writ of

habeas corpus with regard to this claim.
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CLAIM 3: Mr. Harlow's right to due process of law was violated by
the failure of the state to disclose exculpatory evidence,
including, but not limited to inducements given to inmate witnesses
to testify against Mr. Harlow, documents establishing collusion
among the inmate witnesses to alter their testimony prior to Mr.
Harlow's trial, evidence that one or more of the state's inmate
witnesses were seriously mentally ill, and other evidence
significantly undermining the credibility of these important
state's witnesses.

Mr. Harlow alleges that the State of Wyoming failed to

disclose material, exculpatory evidence to impeach inmate witnesses

Wayne Sanchez, Willie Joe Johnson and Edmundo Ramon, and further

that the State failed to disclose documents that would have

supported Mr. Harlow's defense that the homicide of Corporal Wayne

Martinez was planned and carried out by co-defendants Richard

Dowdell and Brian Collins without Mr.

(Petition at 106-26)

Harlow's knowledge.

Respondent, Mr. Murphy, replies that Mr. Harlow's claim under

Brady v. Maryland, 373 u.S. 83 (1963), is procedurally barred

because it was not presented to the Wyoming Supreme Court. (Answer

at 26). Further, Mr. Murphy suggests that the trial court's

pretrial order only obliged the prosecution to disclose exculpatory

evidence "in its possession regarding each witness." rd. at 27.

Mr. Harlow replies that his Brady claim is not procedurally
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barred because he did not fail to develop it in state court;

rather, the Wyoming Supreme Court rebuffed his diligent attempts to

conduct discovery and litigate his lack of access to Brady

material. Further, Mr. Harlow correctly points out that

exculpatory evidence in the possession of law enforcement agencies

is imputed to the prosecution. Kyles v. Whitley, 415 u.s. 419

(1995). This Court agrees with Mr. Harlow that Brady material that

was relevant to his case was not made available to counsel at any

stage of these proceedings prior to this Court's habeas proceeding.

The State's case against Mr. Harlow for participating in the

attempted escape was fairly strong. He suffered severe injuries

when he became entangled in the razor wire at the top of the

security fence that he had attempted to climb, and he admitted to

investigators that he intended to go over the fence with Dowdell

and Collins. However, the elevation of the seriousness of this

crime to a first degree murder, deserving capital punishment,

required a greater showing: a showing that Mr. Harlow premeditated

the death of Corporal Martinez and that he actively and willfully

participated in the corporal's murder. In his discussion with law

enforcement, Mr. Harlow consistently denied that he intended to

kill Corporal Martinez.
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In Mr. Harlow's July 7, 1997 statement to Lynne Callaghan, he

admitted involvement in the escape attempt. However, he denied

having the requisite mental state for the imposition of the death

penalty. Mr. Harlow admitted hitting Corporal Martinez but

specifically denied involvement in prior planning of the escape

attempt. Moreover, he specifically denied any intent to take

Corporal Martinez's life and did not anticipate that Dowdell and

Collins would use lethal force on Corporal Martinez. The

transcript of Mr. Harlow's tape recorded statement of July 7, 1997,

reflects that when asked by investigator Lynne Callaghan, -Did you

think Officer Martinez was gonna get killed?" Mr. Harlow replied,

-I didn't know." (E.H., Ex. NN at 12). Ms. Callaghan then asked

"What did you think was gonna happen?" Id. Mr. Harlow said, -That

he was gonna get put unconscious and then ... there we go, you know.

'Cause you know I know ... I can hit pretty hard. ff rd. Mr.

Harlow explained he was "kinda pushed in the corner" by Corporal

Martinez falling into him after he hit him. rd. at 13. Mr. Harlow

was adamant that he "never stabbed no officer" and "didn't have no

part of killing no officer." rd. at 7, 20.

r. Richard Dowdell Testimony

In addition to Mr. Harlow's statement which was introduced by
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the State, the defense presented the testimony of Richard Dowdell

that Mr. Harlow did not stab Corporal Martinez, and did not know

that the attempted escape would involve the stabbing of a guard.

Dowdell testified that he had never conferred with Mr. Harlow about

the escape attempt beforehand; all the discussions were between him

and Bryan Collins the previous night when they were in their cells

and Mr. Harlow was in his cell in a completely different wing of

the prison. (Trial Tr., Vol. 13-B at 20) .

Dowdell said that Mr. Harlow was brought into the incident

when he asked Mr. Harlow "if he would punch a guard" because "I was

going to jump the fence." Id. at 26. Dowdell admitted that he

panicked and stabbed Corporal Martinez, but that had not been part

of the plan. Id. at 29. Dowdell denied that they had discussed

weapons prior to the incident. Id. at 34. Dowdell testified that

he was the one who stabbed Corporal Martinez and that Mr. Harlow

was "just supposed to knock out the officer." Id. at 42-43.

Dowdell deviated from their non-lethal escape plan "because 1

panicked." Id. Dowdell said the escape attempt did not go

according to the plan that he and Collins worked out, in that they

had intended to "tie the officer up and take the large cannister of

mace out of Shift Command." Id. at 37-38. When they planned the
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escape attempt, Dowdell had no intention to stab a guard. rd. at

50.

II. The State's Inmate Witnesses

Other than Corporal Martinez, there were no Wyoming State

Penitentiary officers or guards present at the time of the June 26,

1997 incident. Therefore the State of Wyoming relied on a number

of inmate witnesses in its prosecution of Mr. Harlow for the first

degree murder charge. Those inmate witnesses most notably included

Wayne Sanchez, Willie Joe Johnson, and Edmundo Ramon.

A. Wayne Sanchez

The State of Wyoming presented testimony from inmate witness

Wayne Sanchez that he saw Mr. Harlow, Dowdell, and Collins together

the morning of June 26, 1997, at approximately 8: 00 a .m. He

encountered Dowdell and Collins again at approximately 10:00 a.m.,

while Dowdell was washing the Shift Command windows, a job that was

normally Sanchez'. (Trial Tr., Vol. 11-B at 55-57).

Sanchez testified that following his encounter with Dowdell

and Collins, he met Collins and Mr. Harlow over by the softball

field where Collins told Sanchez that he did not want Sanchez to be

"in the area when this shit kicks off."
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testified that when this was said, Mr. Harlow was near and "just

stared." Id. at 64. Sanchez further testified that Collins said

"[w] e are going to knock off Shift Command and take over the

institution," during which Mr. Harlow was grinning at Sanchez, as

if to suggest to Sanchez he should not try to talk Collins out of

it. Id. at 64-65. Sanchez testified that Collins "pleaded" with

him that Collins was "a warrior," and that their discussion "became

a spiritual conversation." Sanchez thought he touched on a

sensitive issue with Collins when he told him "I know you're a

warrior, but the only war is the spiritual" after which Collins

"began to tremble with adrenaline." Id. at 65. Sanchez claimed he

jumped up when Collins started to tremble and then tried to make

eye contact with Sergeant Blake Smith in Shift Command. Instead, he

noticed Dowdell still washing Shift Command windows. Id. at 66.

Sanchez claimed that Collins and Mr. Harlow took a step closer to

him, and that Collins told him twice, the second time in a "more

aggressive tone of voice," "don't do it Chino" (Sanchez' nickname).

At this point Sanchez claims he raised his hands, said "fuck it"

and turned around to "hit the ballfield." Id. at 66-67.

testified he recalled ending up around the second base area of the

ballfield and turned to go back to Shift Command, where he then
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observed Dowdell, Collins, and Mr. Harlow together on the West side

of Shift Command watching him. Id. at 68. Sanchez testified he

then proceeded toward the tag plant, jumped onto the sidewalk and

started to "dart toward Shift Command" when he spotted Corporal

Martinez in the vicinity of the kitchen area going towards Shift

Command. Id. at 69. Sanchez testified he tried to catch up with

Corporal Martinez and that "just as I'm about to utter his name,

the three individuals, Harlow, Dowdell, and Collins, popped out of

the north side of Shift Command, and looked at me again."

70.

Id. at

Sanchez testified he "played it off" like he was going into

the gym, could not get the gym door open and then went over to the

"school area," known also as the library, "went directly into the

school teacher's office" belonging to Candace Hawk, sat down and

tried to get Ms. Hawk's attention by telling her "I'm having a bad

day" and then looking at the clock. Id. at 71. Sanchez testified

he then went back outside, walked up to Shift Command, and as he

walked towards Shift Command he saw Corporal Martinez standing

inside Shift Command. Id. at 72. Sanchez testified he took his

eyes off Shift Command while he continued walking northbound

towards it, and that when he looked a second time at Shift Command
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he saw Collins with an object in his hands, bringing that object in

a motion from over his head to down in front of him. Id. at 74. At

this point along his walk towards Shift Command, Sanchez testified

he was closer to it than he was to the library. Id. at 74.

Sanchez testified he next saw a second figure, Dowdell, in Shift

Commund, and observed "[o]ne was doing the stabbing, and the other

was stomping down," and that it was Dowdell doing the stomping.

Id. at 75-76. Sanchez testified he immediately turned around and

ran for help, went back into the library, where he told Officer Ray

Robinson to get some help. Having insisted that Candace Hawk "get

on the phone," he claims he proceeded once more to go back outside

the library, looking towards Shift Command, he "noted a figure

slamming a large object head over again, a big object, up and

down." Id. at 76-77. Sanchez testified he was then ordered back

to the library by Officer Robinson. Id. at 78.

B. Willie Joe Johnson

The State of Wyoming also presented testimony of inmate Willie

Joe Johnson who claimed he saw Mr. Harlow, Dowdell, and Collins

sitting together outside of the garment shop on the morning of June

26, 1997, sometime between 7:45 a.m. and 8:00 a.m. He testified

that Dowdell asked Johnson whether he had enough cigarettes. (Trial
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Tr., Vol. lIB, at 95-96). Johnson testified he went into the

garment shop and upon exiting he thought that Collins asked him

something to the effect of "do you want to go with US?N rd. at

97. Johnson testified he later went to the gym, set up his weights,

and then proceeded to Shift Command, where he talked with Sergeant

Blake Smith requesting to see his counselor. rd. at 98. Sergeant

Smith told him he would try his counselor again later, and Johnson

then returned to the gym to lift weights. rd. at 99.

Johnson testified that about forty-five minutes to an hour

later he exi.ted the gym and was proceeding towards Shift Command

when he stopped to smoke a cigarette, positioned just seven to ten

feet from Shift Command. He began to listen to a conversation

taking place between Sanchez and Collins, over by the softball

field. rd. at 99-100. Johnson testified he overheard Collins

calling Sanchez a "pussyN and a "coward N and telling Sanchez to

"beat feet or something to that effect." rd. at 100. Johnson

testified he observed Sanchez leave the ballfield area and then

Collins came over to Shift Command and squatted down to one side of

its door. rd. at 101. Johnson testified he did not see Dowdell ill

the area, that he observed Mr. Harlow enter into the rotunda area,

and "some other dudes leaving." He thought Corporal Martinez came
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to the Shift Command "back door" when "all hell broke loose in

there," explaining there was a "bunch of commotion, movements

. I mean, it wasn't right, ... wasn't supposed to be happening in

Shift Command, . . . wasn't supposed to be happening, period." Id.

at 101-02. Johnson testified he saw Mr. Harlow in Shift Command,

and "[i] t looked like he Was holding" Corporal Martinez "from

behind" while a struggle occurred. Id. at 102-03. Mr. Johnson

testified he saw a "bunch of movement from Dowdell" in Shift

Command, "like he was swinging" towards Corporal Martinez. Id. at

103-04. The next thing he remembered was, "they was out, you know,

out of there, and me and Harlow ran face to face." Mr. Johnson

testified that he put his fists up thinking Mr. Harlow "wanted some

problem from me," whereupon Mr. Harlow said "[n]o not you, Willie,"

before leaving. Id. at 104-05.

C . Edmundo Ramon

The State of Wyoming presented testimony of inmate witness

Edmundo Ramon that he knew Dowdell, having worked with Dowdell at

the garment shop, yet only knew who Mr. Harlow and Collins were by

sight. (Trial Tr., Vol. 12A at 4-5) Ramon testified that on June

26, 1997, he and his garment shop supervisor Larry Johnson were

walking a laundry cart full of garments towards Shift Command, with
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Corporal Martinez walking just behind them. He said that when they

reached Shift Command, Ramon gave the laundry cart over to Larry

Johnson and began to walk toward his cell in A Star building. rd.

at 7-9. Ramon testified he saw Corporal Martinez enter Shift

Command, heard the Shift Command phone ring, which Corporal

Martinez answered. He then observed Sergeant Blake Smith exit

Shift Command. rd. at 10. Ramon testified that as he proceeded

toward A Star building, he observed about 20 other inmates sitting

at the tables in front of A Star and B Star buildings pointing

towards Shift Command. This caused him to turn around and look in

that direction. rd. at 10-11. Ramon testified he observed a person

inside of Shift Command swinging his right hand down from over his

head, about a dozen times, like "overhead rights." rd. at 12.

Ramon explained that he finished walking to A Star building, while

looking over his shoulder, and then observed Collins, Dowdell, and

Mr. Harlow corne out of Shift Command. rd. at 13-14. Ramon

testified that Mr. Harlow said either, "We got one of them" or "r

got one of them." rd. at 16.

D. The Prosecutor's Reliance on Sanchez, Johnson and Ramon

Prosecutor Torn Campbell testified before this Court during the

evidentiary hearing held in this habeas proceeding, asserting to
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this Court that he did not believe these three inmate witnesses

were really very important to the State's prosecution of Mr.

Harlow. On the other hand, the state trial record clearly reflects

that Campbell argued the importance of these three inmate witnesses

- Sanchez, Johnson, and Ramon - in seeking a guilty verdict on the

state of Wyoming's first degree murder charge:

He [Mr. Harlow] actively participated. The evidence, at
least from one witness, is he was holding him. And some
other consistent evidence about where he was standing and
all of that belies his own statement that he did no
stabbing. But beyond that, puts him in exactly the
posi tion that Willie Johnson saw him holding him, the
Defendant.

(Trial Tr., Vol. 14 at 61-62).

Shift Command is not blown up anywhere. It turns out
it's a box. But if this box is Shift Command, and Willie
Johnson is to one side of it for moments and then moves
around and Edmundo Ramon had gone past it and across the
yard towards the stars, just to the north of the ba 11
diamond, in that direction, toward the end of the
sidewalk looking back, and Sanchez is down the sidewalk
looking up, but has already had suspicions about them all
hanging around. If all that's happening and people are
seeing bits and pieces of it, what are the bits and
pieces they all see that match what Mr. Harlow told us?

That at one side of Shift Command, the side facing the
yard, the steps go up, the door's right there on the
north, on that corner on the northwest corner, you go in
walking south up three steps and there you recall, see
the photographs. There's a photograph of the whole door
and the platform. And he was up against the counter on
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that side.

That's what Mr. Ramon said. Mr. Ramon didn't - he saw
what he thought was Harlow. How did he identify him?
Because he's the guy with a white shirt on. Turns out it
looks more light gray, but the white shirt on, and he
could discriminate after he saw three of them come out,
because Harlow's the white shirt. He doesn't see too
much. He doesn't say exactly what he knows, who he sees.
He doesn't see the rest of the guys inside Shift Command.
There's no dispute, even from the other two who were in
there. Mr. Ramon doesn't see too much. He just tells
you what he saw, which is exactly what Mr. Harlow said.
He's up against me.

Maybe he didn't tell you everything, but he said he was
up against him. Willie Johnson says he was holding on
while the other guy was going after him. And he moves,
remember? Like this. (Indicating.) Right and left,
going after him.

That
him.
him.

fits with what Dowdell said, which is he's stabbing
And he's up against Mr. Harlow and he's stabbing
Johnson says holding ....

And Mr. Harlow's version, though, is that the core of
that, if you put him right at the core, and you look for
what corroborates it, he corroborates Ramon because his
back would have been up against the windows, that Ramon
would have seen a white t-shirt, and he's in the position
that Willie Johnson says looking from just south outside
Harlow with Corporal Martinez up against him.

Id. at 68-70 .

. . It was a wild scene and the Officer fought back. He
wasn't supposed to. The guy was supposed to knock him out
and then he was not supposed to be fighting back like
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that.

I submit to you that the evidence is that they were
surprised by the resistance of Corporal Martinez, the
out-and-out, all out resistance of Corporal Martinez, and
they all did everything they could to subdue him
together.

And if Mr. Harlow's role, you find, was only holding him
while he was being stabbed, that as the violence started,
he had a decision to make, Mr. Harlow did. He could have
left. He could have stopped. He didn't have to help.

Id. at 73.

Willie Johnson sees things one way, and Willie sees one
of them a Ii t tIe closer and looses [sic] sight of another
one and looks around and then all hell breaks loose in
Shift Command.

They planned. They walked and they decided and they did
it together.

Id. at 80-81.

What I urge you to do is to take those bits and pieces,
Will i.e ,Johnson, Edmundo Ramon, even Mr. Stamps. He says
you can't even see inside Shift Command, take all of
those little bits and pieces, if it doesn't come out just
the way I've described, in your own mind, put the puzzle
together yourself.

Id. at 81.

Willie Johnson though told you that as he's watching and
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he's on the south side of it and he's looking up smoking
a cigarette, oh, looks up, he sees a couple of them at
the backstop. He doesn't say he saw them all the time.
You can't see them all. He has explained that one of them
kind of crouched down. He sees Harlow walk into the bean
shoot, get the Officer's attention and walk back around.
Nobody knows what happened right there. Nobody knows.
Nobody's testified to it. Corporal Martinez isn't here.

But we know that they also, or at least Wayne Sanchez
says in a joking way, and Dowdell, that he was outside
washing windows out there in Sanchez's area earlier. Do
you remember that? Just standing outside in Sanchez's
area washing windows.

Where are the ... window washing supplies? Inside Shift
Command. How do you get them, our witnesses were asked.
Well, you have to knock on the door and get them to hand
them out to you.

Id. at 83-84.

He [Collins, in his statement] conveniently did not
remember the fire extinguisher being utilized
Doesn't remember that part. And so maybe he doesn't
remember the part where Mr. Harlow was holding onto the
guard while he was stabbing away at him.

Id. at 86.

Similarly, in response to Mr. Goody's closing argument, urging

the jury to view the inmate witnesses as not credible, Mr. Campbell

did not concede to the jury that the State's inmate witnesses were

not important. Instead, he quite clearly continued to argue the
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importance of these three inmate witnesses during his rebuttal

closing arguments:

Mr. Goody went through the inmate witnesses and indicated
to you that you shouldn't believe them both because of
their records. . and because the substance of their
conversation about the substance of what they say. I
would point out to you, again, that it is the finders of
fact as the people have to put all of these little pieces
together, to look at consistency, to look at what Mr.
Harlow said and how, what the inmates say matched up to
that.

If Harlow, and Dowdell for that matter, say they were in
a certain position, that Martinez was up against them and
the other witnesses are saying that, that's consistent.

Willie Johnson sees that. Edmundo Ramons [sic] sees that.
Now, Edmundo Ramon adds that he's going overhead at him
a dozen or more times, instead of not just hitting him
once, he sees Harlow and he's going overhead at him. But
he's in the right position. His back's westward towards
the wall, Harlow's is, which would put him in the same
position that Dowdell says and that Willie Johnson says
he saw and that Wayne Sanchez says he saw, at least a
little bit of it right at the beginning.

Id. at 153-54.

Prosecutor Campbell's actual argument to Mr. Harlow's capital

jury also belies the Respondent's representations to the Court,

made during the evidentiary hearing, that State inmate witnesses

Sanchez, Johnson, and Ramon "were not significant - their testimony

was not important to the underlying offense, and what they merely
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did was corroborate what the guards had saw [sic] and that they

were not, quote, unquote, material witnesses. * * * [T] hey were

irrelevant in terms of getting the conviction that he needed."

(E.H., Vol. II at 46).

II. The Undisclosed Doouments

During the evidentiary hearing held in this habeas proceeding,

this Court received into evidence a number of documents related to

what this Court will describe as Mr. Harlow's Brady claim. Most of

those documents were produced by the State of Wyoming cnly pursuant

to this Court's orders for discovery in this matter.

A. Undisolosed Documents Regarding Wayne Sanohez

Within the Department of Corrections ("DOC") "base file"

maintained for state inmate witness Wayne Sanchez is a June 22,

1994 Return Report reflecting that Sanchez, a convicted rapist,

inapprcpriately "became involved in sexual innuendo in the work

place with a young waitress" during the time Sanchez had been

allowed to go to work release at the Wyoming Honor Farm. (E.H., Ex.

2). The June 22, 1994 Return Report reflects what fairly can be

characterized as inappropriate stalking behavior of Sanchez'

towards the young woman. Id.
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The report further reflects that Sanchez has become a known

"sni tch" by having been "involved in the solving of numerous

infractions at the Wyoming Honor Farm. People were sent back to

the Wyoming Penitentiary for their violations. This could pose a

problem for Mr. Sanchez and he could be perceived as carrying a

'snitch' jacket with him." Id.

Also within the "base file" maintained for state inmate

wiLness Wayne Sanchez is an August 26, 1998 memo authored by a

"Lieutenant Hewitt," wherein it is reflected that on August 21,

1998. "Inmate Sanchez stated that he was not going to testify the

way they wanted him to." (E.H., Ex. 3)

reflect Sanchez informed Lt. Hewitt that:

The memo goes on to

... everyone thinks that this was a murder and then a[sic]
escape. That ain't it at all. What happened was inmates
Harlow, Dowdell and Collins had paid for some drugs, that
was brought in [to the Wyoming Penitentiary] by dirty
officers, an [sic] sold by inmate Chastain and when these
inmates could not get there [sic] stuff it became a
racial issue with the Hispanics and the whites [and]

that the whites wanted to take over the prison and make
a point to the Hispanics.

Id. The memo further reflects Sanchez claiming, as of August 21,

1998, "the reason Cpl. Martinez was killed was because the dirty

officers were Hispanic and Wayne was Hispanic. Inmate Sanchez

further stated that this whole deal was to take over the prison but
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once they killed Wayne no one else wanted to participate and they

spontaneously escaped." Id. With respect to Sanchez' claims as to

the events leading up to and including the incident in Shift

Command, the memo reflects Sanchez telling Lt. Hewitt that:

[h]e went to shift command to tell Lt. Hopkins what was
up but was told he was busy. Inmate Sanchez said he tried
to ask for Lt. Hopkins several times. He then went to the
yard where inmate Collins, Harlow and Dowdell fronted him
off. He then went to the library and tried to tell C.
Hawk that something was going on. He then tried to leave
the library but was told not to leave the library by off.
[sic] Robinson. He stated that they kept looking out of
the library door and watched Wayne being killed." Id.
Lt. Hewitt's memo further reflects that Lt. Hewitt "asked
inmate Sanchez if he wanted me to notify Mr. T. Campbell
of this, several times, and inmate Sanchez would not give
me an answer.

Wayne Sanchez' "base file" also contained documents related to

Sanchez' September 1998 parole release to the Department of

Corrections' Intensive Supervision Program ("ISP program"). (E.H.,

Ex. 4). Those documents reflect Sanchez complained on September

4, 1998 - the day following his first night out of the Wyoming

Penitentiary - "that he did not sleep much last night," "he kept

hearing strange noises," that Sanchez "asked if anyone has

died in that apartment [and] stated that there were red

stains in the bath tub [and] that he prayed a lot last night

and blessed each room in the house."
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documents further reflect that just following his October 22, 1998

testimony for the State of Wyoming, at Mr. Harlow's capital trial,

on October 25, 1998, Sanchez (referred to as "8"):

spoke about the incident at the WSP. S states that the
murder of the guard had nothing to do with escape. S
reports that the Caucasian groups were upset at the
Hispanic group as they controlled all of the drugs coming
into the WSP. S states that the men killed that guard as
a message to the Chicano gangs and the Chicano guards who
were bringing in the drugs to the institution.

Within that same "base file" maintained for State inmate

wi tness Wayne Sanchez is a July 17, 1998 memorandum confirming

Sanchez received Inmate Financial Assistance funds totaling $1,280

to accomplish Sanchez' parole release to the ISP program. (E. H. ,

Ex. 5). As Sanchez otherwise did not have any "funds available to

secure a residence," nor "friends or family sources available for

him to borrow the money," and "[alt the same time. . has made

application and been rejected by all the Community Alternative

Centers in the Sta te," the request for the $1,280 was made. Id.

Mr. Sanchez' "base file" also contained a February 22, 1996

memorandum from Warden Jim Ferguson to Sanchez reflecting that

"[tlhere are absolutely no guarantees an inmate must, should, or

will be released upon completion of his minimum sentence."
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Ex. 6). That memo further provides the following frank parole

assessment for Sanchez:

A review of your base file reflects an individual who has
accumulated three (3) prior felonies and is currently
serving a 10 to 20 year sentence for first degree sexual
assault. Frankly, your lengthy record coupled with the
circumstances surrounding your current crime of violence
makes it very difficult for Department of Corrections
staff to work in harmony on your request for S.T.a.p. and
community alternatives placement.

Also contained in the "base file" of Mr. Sanchez is an August

27, 1998 Wyoming State Penitentiary Inmate Special Status Report by

Sgt. Minnich, reflecting under "Special comments" that Sanchez

"tried to get [fellow inmate] Vena to lie on witness stand"

apparently at the related capital murder trial of Dowdell. (E. H. ,

Ex. 7). The memo further reflects that Sanchez and Vena "would

fight if cuffs were removed" and

17643." Id.

"flag alone - threats on Vena

• Mr. Sanchez' "base file" also contained a September 1,

1998, e-mail from Tony Escamilla to "cduquo" that

reflects that as of the day prior to the e-mail more

information was being gathered "about a disciplinary

hearing being considered for Sanchez because of his
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attempt to sway others' testimony in court last Wednesday

in Torrington." (E.H., Ex. 8). This incident occurred

during the related capital murder trial of Dowdell. This

September 1, 1998 e-mail appears related to the August

27, 1998 Inmate Special Status Report by Sgt. Minnich

(E.H., Ex. 7). The e-mail further reflects that later in

the day on September 1, 1998, Escamilla now has been

informed instead that "disciplinary action against

Sanchez will not occur. Everything remains in place for

his release once acceptance report is received. * * *

Hopefully you had not made contact with the victim about

the possibility of disciplinary action having been

considered." rd.

B. Undisclosed Documents Regarding Willie Joe Johnson

Similarly, the "base file" for Mr. Johnson indicated that his

motive for testifying might not have been completely altruistic.

Within the "base file" maintained for State inmate witness Willie

Joe Johnson are two letters apparently written by Johnson to DOC

Director Uphoff, one dated June 27, 1997, and the other dated June

24,1997. (E.H., Ex. 9 and 10). The earlier of these two letters,

written on June 24, 1997, which was not produced to Mr. Harlow's
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defense team, reflects Willie Joe Johnson seeking to work a deal

with Director Uphoff just two days prior to the attempted escape,

wherein Johnson advises Uphoff "I am writing to you in hopes that

we may work together on a way of correcting the 'Parole' issue that

I have before the Court right now. H IE.H., Ex. 10). This June 24,

1997 letter relates to litigation inmate Johnson had filed against

the State of Wyoming over a racist "joke, H called "Hooked on

Ebonics,H that had been circulated within the Wyoming State

Penitentiary by a corrections officer, Donnie Morgan. Johnson's

June 24, 1997 letter appears to be his offer to drop the litigation

if Director Uphoff can re-instate Johnson's parole hearings and

help him to get his "points H over-ridden so he may be paroled to

the Community Alternative Corrections in Casper, Wyoming, or Honor

Farm in Riverton, Wyoming:

My proposal to you is this, if you can re-instate my
Parole Hearings for me to appear before the Board, and
help me to get my points over-ridden, I can get to 'CAC'
in Casper, or the Honor Farm. Just anywhere that these
crazy issues are not continuously coming up. Long as I'm
here, they will pop-up time and time again. I don't even
have to look for them. I am being totally honest with
you. I have tried to avoid any thing that may give me
cause to be defensive. * * * Mrs. Uphoff, is there any
hope of us finding away(sic] for me either to get to the
'CAC' in Casper? That is where my wife just got a
promotion, and her and our children have just about
completed the move. There, or back to the Farm? * * * I
do hope that you will seriously consider this move for
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me. * * * I would like very much to hear your reply to my
proposal.

IE.H., Ex. 10).

It appears Prosecutor Campbell did produce to Mr. Harlow's

defense team the June 27, 1997 letter. (E.H., Ex. 9). In his June

27, 1997 letter, inmate Johnson claims to Director Uphoff he was a

witness to the June 26, 1997 escape attempt and murder of Corporal

Martinez, and inculpates Mr. Harlow in that murder. Id. In turn,

Johnson offers up a sworn written statement in exchange for the

deal he first offered just three days prior, in his "other N letter

written to Uphoff June 24, 1997:

I'm sure you got my other letter? Well, I'm not
attempting to tie you into my thoughts on it one way or
the other but, I would hope with a written, sworn,
statement from me, you can consider it. * * * Well, I've
said enough for now, I will be willing to talk to you .

. I don't want to be uncomfortable with this. I will
already be labelled[sic] a 'rat'. But, I hope you will
consider my previous letter.

Also within the "base file N maintained for State inmate

witness Willie Joe Johnson are a number of Wyoming State

Penitentiary Incident Reports reflecting violent threats made by

Johnson against Penitentiary gllards or staff.
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1997, just four months prior to Johnson writing to Uphoff to seek

his "deal" for parole, Johnson "did make some serious threats

against staff members. He stated that should an officer mess with

him again, that they would have to carry that officer out on a

stretcher." (E.H., Ex. 11). Less than one month later, and just

three months prior' to his seeking a "deal" for his parole, an

Officer reports:

Inmate Johnson confronts me at the bull pen door and
tells me he is going to be released in about 18 months,
and he will find me. And when he does find me, I am a
dead mother fucker. At this point Johnson 17658 spits on
me, and again tells me I am dead when he gets out.

(E.H., Ex, 12).

Inmate Johnson wrote DOC Director Uphoff on June 27, 1997,

asserting that "[c]ontrary to the beliefs, or write-ups I've had

since I've been here, I'm a human .... I have done, said, and meant

a lot of things since I've been here. But I have never did[sic]

anything to an Officer" (E.H., Ex. 9). Yet on June 29, 1997, just

two days after writing these things to Uphoff, inmate Johnson is

written up for threatening Sgt. Blake Smith, the Officer Johnson

believes was the intended target June 26, 1997: "While doing a

perimeter around the max unit Inmate W Johnson 17658 asked where

Blake Smith (refering [sic] to Sgt. Smith) was. I, Ofc. M. Howard
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did not respond to Inmate Johnson's question. He, Johnson 17658,

then asked 'Is Blake Smith at home under his bed pissing his

pants?" (E .H., Ex. 13). And just one day later, Johnson is once

again threatening violence against Penitentiary guards - including

an Officer Garcia and an Officer Kingery, telling them "your [sic]

going to get yours I promise your [sic] going to get it mother

fucker." (E.H., Ex. 14).

C. Undisclosed Documents Regarding Edmundo Ramon

Within the Wyoming State Penitentiary, Department of

Corrections "base file" maintained for State inmate witness Edmundo

Ramon is a five-page November 17, 1979 letter written by

psychiatrist Robert H. Fairbairn, M.D., to the Honorable C. Stuart

Brown, District Judge. (E.H., Ex. 15). In that letter, Dr.

Fairbairn documents inmate witness Ramon's imaginary friend

"George lf
:

I asked Mr. Ramon specifically about delusions or
hallucinations, which he initially denied but later
acknowledged that he had a companion (George) who
sometimes talked to him when he was alone. He has had
this companion off and on since age 12. Typically when
Mr. Ramon has retreated to his room and is bUilding his
model railway, he will face some decision as to whether
to lay a track one way or another. George will say, 'That
won't work,' and Ramon finds out, sure enough, that that
proposal doesn't work. When I asked Mr. Ramon if George
was real, he replied, 'Sometimes I think he is and
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sometimes I don't.'

Id. Dr. Fairbairn goes on to document what he diagnoses as early

signs of a progressively developing schizophrenia:

Mr. Ramon shows mild grandiose thinking in that he
explains that he is 'wall-eyed' which allows him to see
objects to the left and right of him simultaneously. He
also believes he has a photographic memory, can glance at
a drawing and repeat that drawing exactly some months or
years later. He also believes that in a threatening
situation, e.g., being an inmate of a jail, that 'They
are afraid of me and I am afraid of them.' Though such
grandiose thinking is 'soft', in my opinion it reveals an
early sign of a progressively developing schizophrenic
illness.

Id. Dr. Fairbairn elaborates:

You will note, of course, that my essential opinion
differs totally from the opinions given by Dr. Burnett in
his report to you of July 18, 1979. Perhaps you would be
interested in why I disagree with Dr. Burnett's diagnosis
and conclusions. I feel that the diagnosis of schizoid
personality is incomplete in that it only 'correctly'
diagnoses the top half of the iceberg. I feel that Dr.
Burnett has failed to give sufficient importance to the
subtle signs of serious mental illness such as total loss
of empathy for other human beings; the early mild
grandiosity; and the slight tendency to concrete thinking
evidenced in Mr. Ramon's interpretation of the proverbs.
In addition, I see no documentation or acknowledgment of
Ramon's fantasy companion. Considering these factors and
others I feel that the more serious diagnosis of
schizophrenia, latent type is indicated which in my way
of thinking takes Mr. Ramon clearly over that theoretical
line into what I feel is a grave mental illness.
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Similarly, contained in Mr. Ramon's nbase file H is a February

5, 1997, Wyoming State Penitentiary document reflecting that a

little over four months prior to the events of June 26, 1997, Ramon

is still hallucinating:

A denizen of adult book stores, Ramon fueled his
addiction with sadistic pornography which often included
children. He has reported seeing his victims staring at
him in his cell at night. It is unclear whether he
fantasizes this out of a vague sense of guilt or for
erotic stimulation. Any person who expresses even a
modicum of self-esteem is likely to be seen as, 'thinking
they are hot shit' by Ramon. This is especially an issue
if they are women. Ramon tends to fantasize about putting
them in their place with sadistic sexual means.

(E.H., Ex. 16). Some 18 years after Dr. Fairbairn's very negative

prognosis, little if anything seems to have changed: "In my

opinion, Ramon's prognosis is poor. He proved his lethality by the

ritual sadistic drowning of a 7 year-old girl he abducted on her

way to school. He has made no effort to recover from his sexual

addiction, and he eroticizes aggression and control. H Id.

Other Brady documents not produced to Mr. Harlow at any time

prior to this habeas proceeding include documents related to both

the State of Wyoming's investigation into the June 26, 1997 escape

attempt and murder of Corporal Martinez and to the State of

wyoming's related investigation into allegations of Wyoming State
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Penitentiary guards dealing controlled substances, both within and

outside of the penitentiary.

III. Undisclosed Investigative Files

The Wyoming State Penitentiary, Department of Corrections,

files included a September 28, 1998 memo from Associate Warden

Kinney to DOC Deputy Director Robert Ortega. (E.H., Ex. 17). The

subject of the memo, generated approximately one week prior to the

start of Mr. Harlow's capital trial, is titled "Chronological

events regarding Officer Fernando Garcia, the fight in the music

room and information relating to Wayne Martinez murder." Id. The

memo indicated that an officer at the State Penitentiary, Fernie

Garcia, was dealing marij uana and may have been orchestrated

assaults on several inmates who threatened to expose his behavior.

The memo also recounts a September 26, 1998 interview with State

inmate William Johnson, 17776 (not State inmate witness Willie Joe

Johnson), who related the following information to Associate Warden

Kinney:

the Mexican inmates on the east compound are threatening
everyone that they will be in big trouble is [sic] they
talk. He believes that Officer Fernie Garcia helped set
up the assault on Inmate Valles. He is certain that
Garcia knew what was happening when the drums got really
loud because of his action of ducking his head as if
trying to hide. Inmate Johnson stated that he lived
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across the hall from Ernesto Chastain, 16936, in A-unit
block 5 of west compound in May and June of 1997 when
Wayne Martinez was killed. Inmate Johnson said that
Chastain was angry with Wayne Martinez because he had
been urine tested and Chastain vowed revenge. Inmate
Johnson stated that he had personally seen Officers Curt
Ogburn and Fernie Garcia hand drugs to Inmate Chastain.
Johnson went on to say that Chastain had threatened
Inmates Aaron Dowdell and Bryan Collins with rape and
other violence if they didn't take care of Wayne
Martinez. Johnson stated that Chastain had them watching
shift command to determine when the best time to get him.
Inmate Johnson said he believed that Officer Fernie
Garcia knew of the orders to get Wayne Martinez.
Chastain tested positive for drugs on June 23, 1997 and
was moved to C-unit on June 25, 1997. On June 24 inmate
"Bam Bam" Jermaine Andre asked Chastain if he needed him
to take care of anything for him after he went to lockup.
Chastain responded, No, I got those dumb white guys
taking care of it.

With respect to the information contained in Associate Warden

Kinney's September 28, 1998 memo (E.H., Ex. 17), former Senior

Assistant Attorney General and Wyoming Department of Corrections

attorney Pat Anderson recalled having been apprized of an

allegation reflected therein that inmate Ernesto Chastain may have

commissioned a hit on Corporal Martinez, and upon receipt of that

information felt an obligation to pass the information on to

Prosecutor Campbell "because of the possibility that it was

identifying additional actors, possibly additional defendants in

88



Case 2:05-cv-00039-CAB     Document 210-2      Filed 02/15/2008     Page 19 of 70

the case, as well as information that may impact the whole

understanding of the case." IE.H., Vol. X at 21).

On October 26, 1998, well into the State of Wyoming's capital

trial of Mr. Harlow, Mr. Campbell hand-delivered a letter to mr.

Harlow's defense team in which he purports to be sharing the

State's information documented in the September 28, 1998 memo.

IE.H., Ex. 20). In fact, however, Mr. Campbell's October 26, 1998

representations were an insufficient to allow the defense team to

investigate further. Mr. Campbell's October 26, 1998 letter does

not inform the defense team that inmate William Johnson clearly

related that Aaron Dowdell and Bryan Collins were the ones ordered

to perform the murder. (E.H., Ex. 17). Similarly the letter did

not inform the defense team that inmate William Johnson claimed

that Aaron Dowdell and Bryan Collins were the ones threatened by

Ernesto Chastain with rape and other violence if they did not "take

care of" Wayne Martinez. Id.

Moreover, Prosecutor Campbell made no mention in his October

26, 1998 letter that inmate William Johnson "had personally seen

Officers Curt Ogburn and Fernie Garcia hand drugs to Inmate

Chastain." (E. H., Ex. 17). Nor did the letter inform the defense

team that the September 28, 1998 memo contained

89
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allegations concerning Officer Fernie Garcia dealing marijuana.

Id. Finally the letter did not inform the defense attorneys of

the corroborating allegations concerning Officer Garcia's

involvement with the use of controlled substances with Officers

Kingery and Jason Pacheco. (E.H., Ex. 19 and 19A).

Officer Jason Pacheco ultimately was convicted in wyoming

state

(E. H. ,

2004) .

court of possession of marijuana with intent to deliver.

Ex. 18), Pacheco v. State of Wyoming, 102 p.3d 887 (Wyo.

Following his July 29, 2002, arrest, Pacheco admitted he

had been selling marijuana "in order to supplement his income as a

prison guard." Pacheco at 889.

IV. Counse~'s Di~igent Discovery Efforts

Throughout the entire pretrial, trial and post-trial process,

cou~sel [or Mr. Harlow made every effort to discover the documents

that were discussed above. On June 18, 1997, defense counsel filed

a motion to compel discovery, asking for disclosure of exculpatory

evidence in the possession of the government, citing Brady v.

Marvland, 373 U.S. 83 (1963), and Bagley v. United States, 473 U.S.

667 (1 985) . (E . E., Ex. KKK). 0 n Nove mb e r 2 4, 1 9 9 7, d e fen s e

counsel again moved to compel discovery, asking for "all medical,

psychiatric, counseling records and the base file concerning any
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inmate who may testify for the state." (E.H., Ex. KKK). If

granted, this motion would have produced the mental health records

of Edmundo Ramon and his friend "George" as well as Wayne Sanchez'

mental health issues.

On December 30, 1997, defense counsel filed a Motion to Compel

Disclosure, Production, and Discovery of all Potential Impeachment

Evidence of Potential Prosecution Endorsed Witnesses. Defense

counsel also filed a Motion to Compel Disclosure, Production, and

Discovery of all Benefits, Inducements, and/ or Promises of all

Potential Prosecution Endorsed Witnesses. (E. H., Ex. KKK). If

successful, these motions would have produced the parole files

documenting Willie Joe Johnson's proposal to testify in exchange

for his freedom, as well as his disciplinary file from which

counsel could argue that his threats to kill corrections officers

made him a poor candidate for parole. They also would have

produced documentation of Wayne Sanchez' subsequent receipt of cash

from the Department of Corrections, as well as documents

establishing that he was lying about many aspects of his testimony,

including whether he was out on the yard during the homicide.

Further, they would have produced the disciplinary report

establisting that he threatened other witnesses in an attempt to
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sway their testimony.

On January 12, 1998, defense counsel filed motions to compel

the disclosure of the Department of Corrections Base Files of

State's witnesses Wayne Sanchez and Edmundo Ramon, and the medical

records and psychological testing records of Sanchez and Ramon.

(E.H., Ex. KKK, Motion A6l, A62, A63, A67, A68, and A69). That

same day, defense counsel also filed a motion for the immediate

disclosure and production of all notes, transcriptions, and

original recordings of any interviews conducted with any and all

Wyoming State Penitentiary inmates. (E.H., Ex. KKK, Motion A85).

Again, if successful, these motions would have produced much of the

exculpatory and impeaching material that forms the basis of Mr.

Harlow's Brady claim.

Not to be deterred, on March 20, 1998, defense counsel for Mr.

Harlow again moved for immediate review of files concerning

prosecution endorsed witnesses. (E .H., Ex. KKK, Motion A14l). On

August 25, 1998, defense counsel filed motions to compel the

disclosure of all Wyoming Penitentiary records of inmates who would

be called to testify, including, but not limited to, Wayne Sanchez,

Willie Joe Johnson, Edmundo Ramon, and others expected to testify

for the State of Wyoming. (E.H., Ex. KKK, Motion A2ll). Further,
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on October 2, 1998, defense counsel moved for an order directing

the release of all documents pertaining to Edmundo Ramon's stay at

the Wyoming State Hospital. (E.H., Ex. KKK, Motion A220) In fact,

even at the time of this Court's eVidentiary hearing, Prosecutor

Campbell affirmed that defense counsel's efforts to obtain base

files and other Wyoming State Penitentiary files continued up to

and throughout the state court trial. (E.H., Vol. XI at 177-178).

Mr. Harlow's capital defense counsel's continuing efforts to

obtain the documents that form the basis of Mr. Harlow's present

Brady claim were opposed by the State of Wyoming throughout Mr.

Harlow's state trial proceedings. For example, Prosecutor Campbell

appeared at the December 23, 1997 discovery hearing opposing Mr.

Harlow's pending discovery requests for the Wyoming State

Penitentiary and Department of Corrections files pertaining to

State inmate witnesses, including Wayne Sanchez, Willie Joe

Johnson, and Edmundo Ramon, expressly advising the state trial

court: "it's all privileged, Your Honor, as to any inmate or any of

the co-defendants, Dowdell and Collins, and certainly as to any

inmate witness, it's all privileged. I can't get it and I won't

get it." (E.H., Vol. XII at 37-38) (quoting from December 23, 1997

discovery hearing) .

93



Case 2:05-cv-00039-CAB     Document 210-2      Filed 02/15/2008     Page 24 of 70

Prosecutor Campbell continued with his "privilege" assertion:

Privileged information can't - I can't get it and would
ask that it be denied. I don't think in denying that
request, you are saying they can't have it. You're saying
wrong method. That this Court has only a power to direct
me to do certain things . . . but even as to DOC, I think
if you order me to produce, I can't. They've agreed that
I can and agreed to waive the protective orders to speed
things up, but as a legal proposition, you can no more
order me to go get Department of Corrections records than
you can order me to go get Department of Transportation
records or the records of the State Board of Barbers
Licensers[sic]. I mean I'm not the State. I'm the County
Prosecutor.

(E.H., Vol. XII at 39-40) (quoting from December 23, 1997 discovery

hearing) .

Prosecutor Campbell made these representations to the state

trial court - "I can't" and "I won't" get the requested State

inmate witness base files - because he wanted the state trial court

to deny Mr. Harlow's discovery requests and instead make Mr. Harlow

subpoena the documents from the Wyoming State Penitentiary,

Department of Corrections, and Division of Criminal Investigation:

'" .the proper procedure is to deny the motion to compel
discovery, as you have no, I guess it's no jurisdiction
or authority to direct me. I'm the only party present.

The way to get those other parties in then is to use
the subpoena process to complete discovery. So as to A
[referencing lA of Mr. Harlow's Motion A20j we're asking
that you deny .
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(E.H., Vol. XII, at 40-41)

discovery hearing)

(quoting from December 23, 1997

Prosecutor Campbell continued to insist he could not and would

not obtain the sought-after base files and other Wyoming State

Penitentiary, Department of Corrections, and DCI records, arguing

as an alternative Mr. Harlow be made to subpoena the documents.

"That means they won't get it through the discovery process because

you can't order me to produce something that I can't have access

to, and I won't." Id. at 43-44 (quoting from December 23, 1997

discovery hearing)

Now, if DOC makes a good faith effort to do this,
there's only a whole bunch of that that I'm not otherwise
supposed to see and they're going to want you to approve
its dissemination. If we don't do that, they're going to
say no to me. If you order me to go get it even, they're
going to say no to me.

So, I'm asking you not to order
instead do what the discovery law
subpoenas for all of them.

me. I'm asking you
says. They issue

Id. at 44-45 (quoting from December 23, 1997 discovery hearing) .

Mr. Campbell appeared at the February 6, 1998 discovery

hearing continuing to oppose Mr. Harlow's pending discovery

requests for the Wyoming State Penitent iary and Department of

Corrections files pertaining to the State's inmate witnesses,
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expressly advising the state trial court it had no authority to

order Mr. Campbell to provide discovery of documents in the

possession of other branches of state government:

I am not the State of Wyoming for purposes of all
departments and all branches thereof. I have no greater,
nor lesser access to records of the Department of
Transportation or the Department of Health, the Highway
Department than anyone else has. And for you to order me
to go get things that are not mine, other than (s ic]
things than an investigator, I suppose, can go find out,
I have no other access to.

IE.H., Vol. XII at 71) (quoting from February 6, 1998 discovery

hearing) .

Mr. Campbell represented to the state trial court that he had

performed his duty under Kyles v. Whitley, 514 u.S. 419 (1995), to

disclose exculpatory evidence, advising the court that he had

looked for exculpatory material, but that he could not see the

relevance in mental health documentation for potential witnesses

and that there was no "proposition or authority for that in any

litigation anywhere except a personal injury suit." (Tr. of

February 6, 1998 Discovery Hearing, p. 20).

When Judge Stebner asked for counsel to address the

materiality of mental health records sought on State inmate

witnesses, Mr. Campbell represented to the state trial court:
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We're about to hear a materiality argument and there is
not materiality issue here. You denied it, not because of
any materiality argument. You denied it because I don't
have legal access to it.

The materiality argument will have to be raised as
between the Attorney General and anybody else who shows
up at a motion to quash a subpoena, if they issue it.
You've already ordered I can't go get it and you're not
going to order me to go get it, so materiality of the
documents, anyway in A-20, medical and all of that of the
codefendants is irrelevant today.

(E.H., Vol. XII at 72-73) (quoting from February 6, 1998 discovery

hearing) .

Ironically, Former Senior Assistant Attorney General and

Wyoming Department of Corrections attorney Pat Anderson

subsequently appeared before the trial court on his motion to quash

the defense subpoenas for the requested discovery documents

pertaining to the state inmate witnesses, and admitted he was "not

really competent to argue the materiality issues related to these

discovery requests, as the attorney for a non-party to the case. I

don't know what the theories of the Defense are. u IE.H., Vol. XII

at 73-74) (quoting from May 14, 1998 discovery hearing).

At the May 14, 1998, discovery hearing, Mr. Campbell continued

his opposition to Mr. Harlow's pending discovery requests for the

Wyoming State Penitentiary and Department of Corrections files
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pertaining to the state inmate witnesses, including Wayne Sanchez,

Willie Joe Johnson, and Edmundo Ramon, expressly advising the state

trial court once again that he could not get the state inmate

witness base files, medical files, and Probation and Parole files.

(Tr. of May 14, 1998 Discovery Hearing pp. 14-15, 39-40). Attorney

Anderson admitted during his testimony before this Court at the

evidentiary hearing held in this habeas proceeding that Mr.

Campbell's representations to Judge Stebner to the effect of "I

can't get these files" pertaining to the state inmate witnesses

were not fair representations. (E. H., Vol. X at 97).

The May 14, 1998, discovery hearing also addressed defense

subpoenas directed to the Wyoming Division of Criminal

Investigation, with Senior Assistant Attorney General Brian Skoric

appearing before the state trial court seeking an order quashing

the subpoenas, asserting:

DCI's only position [is] that the discovery -
proper discovery channel was through Mr. Campbell, the
prosecuting attorney, and I believe that's what we
discussed prior to this hearing was that at least these
subpoenas could be resolved in that manner. So if it is
ordered through discovery, DCI would provide that
material to Mr. Campbell.

(E.H., Vol. X at 95) (quoting from May 14, 1998 discovery hearing).

Hearing DCI's attorney represent this to Judge Stebner, Mr.
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Campbell in turn represented to the trial court "I will say for the

record, of course, we have complied long ago, but we will make

further inquiry, make sure we do all of that if we're ordered."

Id. at 96 (quoting from May 14, 1998 discovery hearing); see also

(E.H., Vol. XII at 116-19) (Campbell admits understanding that

defense had sought discovery of all DCI investigative reports).

During Mr. Harlow's capital trial, Prosecutor Campbell and

Senior Assistant Attorney General and Wyoming Department of

Corrections attorney Lori Gorseth both continued the State's

opposition to defense subpoenas for the requested discovery

documents pertaining to the state inmate witnesses, arguing to

Judge Stebner that his previous ruling following the May 14, 1998,

discovery hearing should not change, and that the subpoenas for the

documents should be quashed on the basis of state privilege.

(E.H., Vol. XII at 135-41).

Prosecutor Campbell candidly admitted during his testimony

before this Court that he was the "roadblock" to Mr. Harlow's

continuing efforts to obtain the Brady material:

THE COURT: So the whole roadblock to discovery was the
penitentiary's fear that the inmates were going to learn
something in this discovery process?

THE WITNESS: I would say I was the roadblock. I believe
the penitentiary would, as they indicated there, would
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have maybe like handed me the file, but then I -- I would
have gone to Judge Stebner then just like they did in the
subpoena process and -- to protect the file. I don't
want to minimize the issues to security only because they
were significant, but they have medical and psychiatric
and any number of other kinds of victim information where
any odd victim may have written to the file.

THE COURT: So to protect the file, you would refuse
discovery and place the matter in Stebner's lap?

THE WITNESS: Exactly, that a judge should decide those
things. And I viewed the law as requiring the judge to
decide them. That even if I got them, I could not pass
them on without running it by the judge and having some
hearing on the redisclosure under the Criminal History
Records Act to counsel.

Id. at 45-46.

Despite Mr. Campbell's statements to this Court that he viewed

the law as requiring Judge Stebner to decide what information from

the state inmate witness base files Mr. Harlow's capital defense

team should be provided, the fact remains that he admitted before

this Court that he had "no knowledge of the sharing of these base

files with Judge Stebner from any source. ff Id. at 13-14; 115.

("No, as far as I know, he never - but I don't know whether he saw

any of these files. ff) • Former Senior Assistant Attorney General

and Wyoming Department of Corrections attorney Pat Anderson

similarly admitted before this Court that he did not tender the

requested discovery materials to the state trial court - neither at

the May 14, 1998 discovery hearing where attorney Anderson appeared
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and argued Mr. Harlow's subpoenas to DOC seeking production of the

base files and other discovery documents should be quashed, nor at

any other time during Mr. Harlow's state court proceedings. (E.H.,

Vol. X at 63-64). Mr. Anderson further admitted before this Court

that he never read the requested state inmate witness base files

prior to filing his motion to quash, because he "knew generally

what inmate base files contain." Id. at 7-8, 11-12, 53, 64.

Prosecutor Campbell and Wyoming Department of Corrections

attorney Pat Anderson met at Mr. Campbell's office in November 1997

because, according to attorney Anderson, "it was a mutual agreement

that it would be beneficial to discuss how these discovery requests

against the department were going to be handled." Id. at 6l.

Attorney Anderson "knew from the subpoenas that the discovery

requests were very clearly directed at files of inmates that

Prosecutor Campbell was intending to put before" Mr. Harlow's

capital jury. Id. at 65. Mr. Campbell admitted that from the

November 1997 meeting, attorney Anderson probably understood that

he was not going to ask for the files. (E.H., Vol. XII at 101).

Attorney Anderson admitted before this Court that when he moved to

quash the subpoenas and appeared before the state trial court May

14, 1998, he was "fighting the defense" efforts to obtain the
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discovery. (S.H., Vol. X at 73). Attorney Anderson further

admitted that he and Mr. Campbell reached an agreement that

attorney Anderson would formally oppose the subpoenas by asserting

privileges, yet that it would be Prosecutor Campbell's

responsibility to address what, if any, impeachment or exculpatory

evidence was contained within the state inmate witness files

subpoenaed by Mr. Harlow. Id. at 78. However, attorney Anderson

also admitted he never advised Prosecutor Campbell as to what was

contained in those files. Id. at 78-79. Mr. Campbell admits he

had no knowledge of what documents were actually contained within

the state inmate base files and other WSP and DOC files sought by

Mr. Harlow's capital defense team. (E.H., Vol. XII at 8-10,

48) ("nobody in the room [state trial courtroom May 14, 1998]

thought that anybody had actually gone and looked at the

files"). Neither Prosecutor Campbell nor attorney Anderson looked

at the State inmate witness files at any time through the date Mr.

Harlow was convicted. (E.H., Vol. X at 88).

Had Mr. Campbell asked the Wyoming State penitentiary or

Department of Corrections to produce the state inmate witness files

to him, attorney Anderson agreed Campbell would have received the

files. (E.H., Vol. X at 55-56, 76-81, 89). In fact, attorney
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Anderson represented to the state trial court that "if the State,

through Mr. Campbell, requests the department to produce the base

files maintained at the penitentiary, we would produce those to Mr.

Campbell." rd. at 56 (quoting from May 14, 1998 discovery

hearing). Attorney Anderson further represented at that same

hearing that the DOC had "waived" the privilege as to Mr. Campbell

with respect to the Probation and Parole files of any state inmate

witnesses as well. rd. at 81-82.

Prosecutor Campbell did not believe he had any duty to know

what was in those files. (E.H., Vol. XII at 10). He further

admitted in response to this Court's inquiring why he didn't look,

"don't care, as far as like looking at them because boy, they might

be important witnesses to me. They're just not. All inmates are

impeachable. All inmates are going to get impeached." rd. at 49

50.

Both Mr. Campbell and Wyoming Department of Corrections

attorney Pat Anderson admitted to this Court that irrespective of

the privileges asserted by the State in opposing production of the

WSP and DOC files sought by Mr. Harlow's capital defense team,

those files were Prosecutor Campbell's for the asking. (E.H., Vol.

X, at 55-56, 76-81, 89; E.H., Vol. XII at 71-72). Both readily
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admit, and the record confirms, that Mr. Harlow's capital defense

lawyers Goody and Robinson, and even Mr. Harlow himself, agreed in

open court to abide by any appropriate protective order Judge

Stebner wished to enter with respect to the State inmate witness

and investigative files sought by the defense. (E.H., Vol. X at

76-81, 89, 90; E.H., Vol. XII at 37, 70, 126-131). Nothing

prevented attorney Anderson and Prosecutor Campbell from drafting

and presenting to the state trial court an appropriate protective

order with respect to the documents sought by the defense. (E. H. ,

Vol. X, at 76-78) However, no such protective order was ever

presented to Judge Stebner. (E.H., Vol. XII at 25-26).

Prosecutor Campbell met with attorney Anderson prior to the

December 23, 1997 discovery hearing and advised Anderson, with

respect to the State inmate witness base files or other WSP or DOC

files, if given to Campbell they would automatically be turned over

to the defense because of Campbell's "open file" policy:

We had some discussion about the Criminal History Records
Act, and I pointed out to Mr. Campbell that as a criminal
justice agency, generally speaking, the Act says that
this information can be shared between criminal justice
agencies. Mr. Campbell thereupon advised me that he had
an open-file policy and that anything I gave him would be
automatically divulged to the defense.

IE.H., Vol. IX at 174).

104



Case 2:05-cv-00039-CAB     Document 210-2      Filed 02/15/2008     Page 35 of 70

Prosecutor Campbell testified before this Court that he had

come into possession of the WSP inmate base files for Mr. Harlow,

in addition to the base files for Dowdell and Collins. (E.H., Vol.

XI at 92-97). Prosecutor Campbell also reaffirmed what the Court

had heard regarding his "open fileH policy:

three cases -
give whatever

investigators to

[a] basic philosophy of discovery in the
Dowdell, Collins and Harlow to
information [he] received through [his]
defense counsel.

Id. at 90. In connection with those WSP base files for Messrs.

Harlow, Dowdell and Collins, Mr. Campbell initially claimed, in

response to direct examination at the evidentiary hearing before

this Court, that "he became worried about having them but was more

worried now that I had them it was imputed knowledge of those

files. H Id. at 94. Similarly, that it "terrifiedH him that he had

those base files "because I had it they were going to get it

because discovery in this case was going to be conducted in that

fashion. If I had it, they got it. And that's what I was going to

do." rd. at 96.

Prosecutor Campbell's assertions as to the apparent

inflexibility of his "open fileH policy were not borne out,

however, upon cross-examination. For example, Mr. Campbell
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admitted on cross-examination he had not produced to Mr. Harlow's

defense counsel Mr. Harlow's base file, as is reflected in Mr.

Campbell's September 29, 1997 discovery letter. (E.H., Vol. XII at

104-06) . Lead defense counsel Keith Goody testified that Mr.

Harlow's own medical records and mental health records from his own

base file initially were withheld from the initial batch of records

produced to the defense by Mr. Campbell. (E. H., Vol II I at 124).

Similarly, Mr. Campbell admitted he was never going to produce to

Mr. Harlow's defense counsel the WSP base files that he possessed

for either Dowdell or Collins. Id. at 106-08. Similarly, he

admitted that he held back from Mr. Harlow's defense team those

materials contained within the WSP base files for Dowdell and

Collins, despite never having sought or obtained from the state

trial court any protective order allowing him to not produce the

materials. Id. at 110. Even Mr. Campbell's admissions made in

response to this Court's inquiry reflect a clear inconsistency

between what Campbell claims was an "open file" policy and how he

would in fact have acted had he come into possession of the

requested files pertaining to his inmate witnesses:

THE COURT: So to protect the file, you would refuse
discovery and place the matter in Stebner's lap?
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THE WITNESS: Exactly, that a judge should decide those
things. And I viewed the law as requiring the jUdge to
decide them. That even if I got them, I could not pass
them on without running it by the judge and having some
hearing on the redisclosure under the Criminal History
Records Act to counsel.

(E.H., Vol. XII at 45-46).

The state trial court denied Mr. Harlow's repeated requests

for the state inmate witness base files, and otherwise failed to

order production of the documents that form the basis of Mr.

Harlow's present Brady claim. The State first prevailed on the

issue at the December 23, 1997 discovery hearing, as Judge Stebner

denied the defense motion to compel discovery of all medical,

psychiatric, counseling records and the base file concerning any

inmate who may testify for the state:

regarding this motion A20 regarding medical, psychiatric
and counseling records of anybody other than Mr. Harlow,
and it's withdrawn as to him, you do not disagree that
you would have to subpoena those ... so regarding A [IA
of Motion A20j, I'll deny that as far as this order
compelling the State to produce those because obviously
they can't.

(Tr. of December 23, 1997 Discovery Hearing p. 61; p. 65 (same

ruling on Motion A20)).

Judge Stebner issued an order May 22, 1998, granting the

State's request that the trial court quash the various subpoenas
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issued to the Department of Corrections and Wyoming State

Penitentiary, State of Wyoming. (E.H., Ex. KKK). Judge Stebner

also issued a series of written orders on June 11, 1998, ruling on

Mr. Harlow's discovery motions, denying access to the prison base

files and medical files of the state's inmate witnesses. Id.

However, the state trial court granted Mr. Harlow's request for

discovery of all benefits, inducements, and/or promises sought by

potential state witnesses, together with the complete substance of

any favor or agreement or sums paid by the State to any witness.

Id. The State denied the existence of any such agreements or

favors.

There is no indication in the state court record that Judge

Stebner was ever provided the opportunity to perform an in camera

review of the Wyoming State Penitentiary, Department of

Corrections, inmate base files, and State of Wyoming investigative

files, containing those documents that form the basis of Mr.

Harlow's present Brady claim. Further, both appellate counsel and

postconviction counsel for Mr. Harlow continued to diligently seek

any existing Brady material. Neither received an opportunity to

review the requested material in time to develop the arguments they

had placed before the state courts.
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Neither attorney Anderson nor Prosecutor Campbell bothered to

read the files that were being requested. Whether this failure was

the product of willful ignorance or mere negligence is irrelevant

for purposes of Brady. However, there is evidence from which the

Court can reasonably infer that the prosecution's statutory

privilege/open file policy conundrum served to avoid the disclosure

of inmate files. In particular, upon learning from Anderson that

he may obtain the files simply by asking for them, Campbell

insisted to Anderson that if he were to obtain the files, they

would automatically be passed on to Mr. Harlow's capital defense

team. Mr. Campbell's testimony at this Court's evidentiary hearing

indicated that he would not have passed the files on to Mr.

Harlow's defense team and instead would have provided them only to

Judge Stebner, requesting that Judge Stebner perform an in camera

review to determine materiality. Further, Mr. Campbell testified,

that he did not automatically pass on to Mr. Harlow's defense team

portions of Mr. Harlow's own base file, and never passed on to Mr.

Harlow's defense team any materials within Dowdell's or Collins'

base files. Finally, the Court is aware that Mr. Campbell's

insistence that the files would be automatically passed on to Mr.

Harlow's defense team was precisely the reason Mr. Anderson was
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hesitant to release the files to Mr. Campbell's office.
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v. Materiality

State inmate witnesses Wayne Sanchez, Willie Joe Johnson, and

Edmundo Ramon were all material to the State's case against Mr.

Harlow. The State focused on the issue of Mr. Harlow's alleged

intent to kill. These inmates were essential because no

corrections officers witnessed the events which took place inside

of Shift Command on June 26, 1997. No one other than Edmundo Ramon

claimed to have heard Mr. Harlow claim "We got one of them" or "I

got one of them" following the three exiting Shift Command.

The physical evidence was consistent with Mr. Harlow's

statement and Dowdell's testimony. There was no indication Mr.

Harlow used his homemade knife, or for that matter any weapon,

during the escape attempt. This evidence supports Mr. Harlow's

position that he was prepared to participate in the attempted

escape, but was unaware that his co-defendants were intending to

commit a homicide in the process.

The State inmate testimony, if credible, was the only evidence

contradicting Mr. Harlow's statement and providing evidence of

premeditation. Only Sanchez and Johnson testified to the meeting

that took place between Sanchez, Collins and Harlow almost

immediately prior to the events inside of Shift Command on June 26,
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1997, which left Corporal Martinez dead. Only Sanchez testified to

Collins having said to Sanchez, while Mr. Harlow stared at Sanchez,

"[w] e are going to knock off Shift Command and take over the

institution." Only Johnson testified to have witnessed Harlow

holding Corporal Martinez from behind, during what appeared to be

a struggle, while Dowdell appeared to be repeatedly stabbing

Martinez.

The documents are material to the defense because they

undermine the credibility of these critically important State's

wi tnesses, and because they support the theory of defense-that

Collins and Dowdell planned the homicide of Corporal Martinez, and

used the attempted escape to dupe Harlow, who did not intend to

kill anyone. The documents pertaining to State inmate Ramon raise

questions as to whether Ramon was competent to testify, and

certainly would have provided Mr. Harlow's defense team with cause

for challenging Ramon's competency. Even attorney Anderson admitted

that the June 24, 1997 letter from State inmate witness Willie Joe

Johnson to DOC Director Uphoff, and the November 17, 1979 letter

written by psychiatrist Robert H. Fairbairn, M.D., to the Honorable

C. Stuart Brown, were "key documents to the impeachment of" Willie

Joe Johnson and Edmundo Ramon.
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"surprised that the material (comprising Mr. Harlow's present Brady

claim] never made its way [to the defense]." (E.H., Vol. X at 50,

68) .

The undisclosed evidence pointing to State inmate Chastain,

establishing a motive for murder held by Dowdell and Collins, and

pointing to corrupt WSP guards' involvement in both drug dealing

and the murder of Corporal Martinez, was material information

defense counsel could have used, as it was evidence consistent with

and supportive of the defense theory in this case.

at 52-54, 60, 63-64; E.H., Vol. V at 178-79).

(E.H., Vol. II

Moreover, the

undisclosed evidence easily would have supplied Mr. Harlow's trial

counsel with a means to raise serious questions concerning the

manner, quality, and thoroughness of the State's investigation that

led to charging Mr. Harlow with premeditated murder, arguing that

the State simply wanted to avoid or ignore evidence pointing to

both Chastain and corrupt WSP guards. Id. at 60-61; (E. H., Vol. V

at 168-169, 180, 195). In sum, the base files for these State

inmate witnesses were critical to the defense.

75-79) .

(E.H., Vol. III at

Respondent concedes that "trial counsel presented the trial

court wi th discovery motions and mul tiple subpoenas" for these very

113



Case 2:05-cv-00039-CAB     Document 210-2      Filed 02/15/2008     Page 44 of 70

Brady files, but "after arguments from the prosecutor [and] DOC's

attorneys,H the discovery was denied and the subpoenas were

quashed. (Answer at 27). Respondent also correctly concedes,

"Appellate counsel tried to supplement the record with some of the

very same information about Mr. Sanchez during Petitioner's direct

appeal to the Wyoming Supreme Court. That request was considered

by the State's high court and flatly denied. H (Answer at 31),

citing Harlow v. State, 70 P.3d at 199, 201-204, 211-212.

Even in state postconviction proceedings, the State persisted

in its non-disclosure of the Brady materials in this matter. "A

petitioner may demonstrate an objective impediment to compliance

with a procedural rule by showing that 'the factual or legal basis

for a claim was not reasonably available to counsel, or that some

interference by officials made compliance impracticable.'H Parkus

v. De10, 33 F.3d 933, 938 (8th Cir., 1994), quoting Murray v.

Carrier, 477 U.S. 478, 488 (1986). The State's delay in the

disclosure of the inmate-witness prison files made it impossible

for Mr. Harlow to comply with Wyoming procedures.

The Wyoming Supreme Court reached the merits of the Brady

claim that was presented in the motion to remand filed by appellate

counsel Tim Newcomb. That court concluded that Mr. Harlow was not
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prejudiced by any withholding of information because Sanchez "was

not an eyewitness against the appellant, consistently testifying

that he saw Dowdell and Collins (the appellant's 2 co-defendants)

but did not see the appellant near Cpl. Martinez when Martinez was

killed. U Harlow v. State, 70 P.3d 179, 203 (2003). The essence of

the state court's ruling is that Mr. Harlow did not state a claim

on which relief could be granted. Because the Wyoming Supreme

Court rejected the Brady claim on its merits, there is no bar to

this Court's review:

We have previously stated that to determine whether
federal habeas corpus relief is barred, the federal
habeas court 'must inquire not only if there is a state
procedural bar, but whether the state itself applied the
bar.'u Brasier v. Douglas, 815 F.2d 64, 65 (10th Cir.
1987) (quoting Morishita v. Morris, 702 F.2d 207, 209
(10th Cir. 1983)), cert. denied, 483 U.S. 1024 (1987).
While the state court's opinion is not altogether clear,
for the reasons set out below we believe a reasonable
reader would conclude, as did the court below, that the
state court dismissed Osborn's petition for failure to
state a claim. Such a disposition is a decision on the
merits. See Baker v. Carr, 369 U.S. 186, 200 (1962); 2A
J. Moore, J. Lucas & G. Grotheer, Jr., Moore's Federal
Practice para. 12.07 [2.-5] (2d ed. 1987). See also
Kimbley v. City of Green River, 642 P.2d 443, 445 n.3
(Wyo. 1982) (federal authority "highly persuasive u in
interpreting a dismissal under W.R.C.P. 12 because it is
virtually identical to its federal counterpart). Under
such circumstances, federal review is not precluded. Cf.
Ulster County, 442 U.S. at 153-54 (1979).

Osborn v. Shillinger, 861 F.2d 612, 617 (10th Cir. 1988)
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the Wyoming Supreme Court reached the merits of Mr. Harlow's Brady

claim, there is no procedural bar.

Although the Wyoming Supreme Court reached the merits of Mr.

Harlow's Brady claim, the decision is not entitled to deference

under AEDPA because the state court's analysis of the materiality

of the suppressed evidence is an unreasonable application of

clearly established Supreme Court precedent. 28 U.S.C. §

2254(d) (1). Mr. Harlow's case presents the same issue as Moore v.

Gibson, 195 F.3d 1152 (10th Cir. 1999), where the Oklahoma courts

rejected Moore's Brady claim without permitting discovery and

without a hearing, reasoning that the misconduct of investigating

detectives on its face did not satisfy Brady's materiality

requirement:

The [Oklahoma state] court further determined
that this new evidence "certainly suggests
that Midwest City police followed a somewhat
unusual investigative procedure in this case."
[Moore v. State, 889 P.2d 1253, 1257 (Okla.
Crim. App. 1995)]. Nonetheless, the Oklahoma
appellate court declined to hold an
evidentiary hearing or conduct any further
factual inquiry. That court, instead, assumed
the truth of petitioner's factual allegations
and denied relief, holding that "mere evidence
of unusual conduct on the detectives' part,
when evaluated in the context of the entire
record, is not material, and does not create a
reasonable probability that the trial's
outcome would be changed." Id. at 1257-58.
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Moore, 195 F.3d at 1164. That cursory analysis, indistinguishable

from the reasoning of the Wyoming Supreme Court on Mr. Harlow's

Brady claim, was not entitled to deference under AEDPA. "In this

appeal governed by AEDPA, therefore, we consider whether the state

appellate court's materiality determination amounts to an

"unreasonable application" of clearly established Supreme Court

precedent. 28 U.S.C. § 2254 (d) (1). We conclude it does." Id. at

1165. The Court explained that: "'The question is not whether the

defendant would more likely than not have received a different

verdict with the evidence, but whether in its absence he received

a fair trial, understOOd as a trial resulting in a verdict worthy

of confidence.'" Id., quoting Kyles v. Whitley, 514 U.S. 419, 434

(1995) .

Moore is instructive for the additional reason that it

anticipated the Supreme Court's decision in Williams v. Taylor,

529 U.S. 420 (2000), which held that the default provisions of §§

2244 (d) (1) (D) and 2254 (e) (2) are triggered when "the factual

predicate of the claim presented could have been presented through

the exercise of due diligence." In clarifying the meaning of "due

diligence," the Court explained, "Diligence. depends upon

whether the prisoner made a reasonable attempt, in light of the
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information available at the time, to investigate and pursue claims

in state court; it does not depend, as the Commonwealth would have

it, upon whether those efforts could have been successful."

Williams, 529 U.S. at 435. Because Mr. Moore moved for discovery

and a hearing on his Brady claim, he was diligent in his attempts

to develop his Brady claim in state court, he was entitled to

discovery and an evidentiary hearing in federal court. Moore, 195

F.3d at 1164-65.

Mr. Harlow's right to due process of law was violated by the

suppression of material, exculpatory evidence. Under the Sixth

Amendment to the United States Constitution, Mr. Harlow has a right

to confront and cross-examine witnesses against him. Davis v.

Alaska, 415 U.S. 308, 319-32 (1974). The Sixth Amendment further

provides Mr. Harlow with a right to compulsory process. Washington

v. Texas, 388 U.S. 14 (1967). Moreover, the State of Wyoming is

obligated under the Due Process Clause of the Fifth and Fourteenth

Amendments to disclose evidence that exculpates Mr. Harlow or

impeaches the State's witnesses. Kyles v. Whitley, 415 U.S. 419,

437 (1995).

Under Brady v. Maryland, 373 U.S. 83 (1963), ~the suppression

by the prosecution of evidence favorable to an accused upon request
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violates due process where the evidence is material either to guilt

or to punishment, irrespective of the good faith or bad faith of

the prosecution." Banks v. Dretke, 540 U.S. 668, 691 (2004),

citing Brady,373 U.S. at 87. It is irrelevant for Brady purposes

whether the nondisclosure of the base file materials pertaining to

State inmate witnesses Sanchez, Johnson, and Ramon, along with the

September 28, 1998 memo and related DCI investigative materials

into WSP guard drug dealing "was the result of negligence or

design" by the State of Wyoming. Giglio v. United States, 405 U.S.

150, 154 (1972); see also Smith v. Phillips, 455 U.S. 209, 219

(1982) ("The touchstone of due process analysis in cases [alleging

a Brady violation] is the fairness of the trial, not the

culpability of the prosecutor.").

The essential elements of a Brady claim in this matter are:

the evidence at issue must be favorable to Mr. Harlow, either

because it is exculpatory, or because it is impeaching; that

evidence must have been suppressed by the State, either willfully

or inadvertently; and prejudice to Mr. Harlow must have ensued.

Strickler v. Greene, 527 U.S. 263, 281-282 (1999).

This Court concludes Mr. Harlow has met both the cause and

prejudice requirements in connection with the non-disclosed State
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inmate witness base file materials, the September 28, 1998 memo

from Associate Warden Kinney to DOC Deputy Director Ortega, and the

related DCI investigative materials into WSP guard drug dealing.

Prosecutor Campbell insisted both before the state trial court and

before this Court that he met his Brady obligations and that he

maintained an "open" file. Moreover, as discussed in this Court's

findings, the State's attorneys on direct appeal insisted no Brady

materials existed, and that Mr. Harlow could not show any Brady

violation. Even before this Court, the State's attorneys continued

to insist there was no Brady violation, asserting "Mr. Campbell

simply did not have access to" the Brady materials. (Answer at

28). As discussed previously, the State of Wyoming did withhold

Brady material from Mr. Harlow throughout the course of his state

capital trial proceedings, and persisted in withholding that Brady

material until ordered by this Court to produce the Wyoming

Penitentiary, Department of Corrections, inmate base files, and

State of Wyoming investigative files.

In the Supreme Court's Strickler decision, much like here, the

Virginia prosecutors told the petitioner in Strickler prior to

trial that the prosecutors had an open file and thus there was no

need for any formal Bradv motion. Strickler, 527 U.S. at 276. The
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file given to the Strickler petitioner, however, did not include

several documents that could have been used to impeach the

prosecution witness. at 273-75. During state-court

postconviction proceedings, the State of Virginia formally asserted

that any Brady motion would have been superfluous due to the

prosecution's open file policy pursuant to which the prosecutor had

disclosed all Brady material. Id. at 276, n. 14. The Supreme Court

determined that in federal habeas proceedings the Strickler

petitioner had shown cause for his failure to raise a Brady claim

in state court, relying upon the following three factors:

(a) the prosecution withheld exculpatory evidence; (b)
petitioner reasonably relied on the prosecution's open
file policy as fulfilling the prosecution's duty to
disclose such evidence; and (c) the [State] confirmed
petitioner's reliance on the open file policy by
asserting during state habeas proceedings that petitioner
had already received everything known to the government.

Id. at 279. In Mr. Harlow's case, there is no room for confidence

in the verdict where the inmate testimony was so heavily relied

upon by the prosecutor and the Wyoming Supreme Court to justify Mr.

Harlow's conviction of first degree murder and sentence of death.

Supreme Court precedent lends "no support to the notion that

defendants must scavenge for hints of undisclosed Brady material

when the prosecution represents that all such material has been
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disclosed." Banks, 540 U.S. at 695. Mr. Harlow's defense counsel

had no "procedural obligation to assert constitutional error on the

basis of mere suspicion that some prosecutorial misstep may have

occurred." Strickler, 527 U.S. at 286-87. Moreover:

A rule thus declaring "prosecutor may hide, defendant
must seek," is not tenable in a system constitutionally
bound to accord defendants due process. "Ordinarily, we
presume that public officials have properly discharged
their official duties." Bracv v. Gramley, 520 U.S. 899,
909, 138 L. Ed. 2d 97, 117 S. Ct. 1793 (1997) (guoting
United States v. Chemical Foundation, Inc., 272 U.S. 1,
14-15, 71 L. Ed. 131, 47 S. Ct. 1 (1926)). We have
several times underscored the "speCial role played by the
American prosecutor in the search for truth in criminal
trials." Strickler, 527 U.S. 263 at 281, 144 L. Ed. 2d
286, 119 S. Ct. 1936; accord Kyles, 514 U.S. 419 at
439-440, 131 L. Ed. 2d 490, 115 S. Ct. 1555; United
States v. Bagley, 473 U.S. 667, 675, n. 6, 87 L. Ed. 2d
481, 105 S. Ct. 3375 (1985); Berger, 295 U.S. 78 at 88,
79 L. Ed. 1314, 55 S. Ct. 629. See also Olmstead v.
United States, 277 U.S. 438, 484, 72 L. Ed. 944, 48 S.
Ct. 564 (1928) (Brandeis, J., dissenting). Courts,
litigants, and juries properly anticipate that
"obligations [to refrain from improper methods to secure
a conviction] plainly rest [ing] upon the
prosecuting attorney, will be faithfully observed."
Berger, 295 U.S. 78 at 88, 79 L. Ed. 1314, 55 S. Ct. 629.
Prosecutors' dishonest conduct or unwarranted concealment
should attract no judicial approbation. See Kyles, 514
U.S. 419 at 440, 131 L. Ed. 2d 490, 115 S. Ct. 1555 ("The
prudence of the careful prosecutor should not. . be
discouraged.") .

Banks, 540 U.S. at 696.

This Court believes that the "prosecution" for the purposes of
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Mr. Harlow's trial proceedings included the Wyoming State

Penitentiary, the Department of Corrections, and the Division of

Criminal Investigation.

[T] he 'prosecution' for Brady purposes encompasses not
only the individual prosecutor handling the case, but
also extends to the prosecutor's entire office, . . . as
well as law enforcement personnel and other arms of the
state [footnote 35] involved in investigative aspects of
a particular criminal venture. Logically, then, it
follows that because" 'investigative officers are part of
the prosecution, the taint on the trial is no less if
they, rather than the prosecutors, were guilty of
nondisclosure.'" Buchanan, 891 F.2d at 1442 (quotinq
United States v. Endicott, 869 F.2d 452, 455 (9th Cir.
1989) (quoting United States v. Butler, 567 F.2d 885, 891
(9th Cir. 1978))).

Smith v. Secretary of N.M. Dep't of Corrections, 50 F.3d 801, 824

(10th Cir. 1995).

As noted by the Tenth Circuit in Smith:

The duty to produce requested evidence falls on the
state; there is no suggestion in Brady that different
'arms' of the government are severable entities ... 'The
duty to disclose is that of the state, which ordinarilY
acts through the prosecuting attorney.'" Martinez v.
Wainwright, 621 F.2d 184, 186-87 (5th Cir. 1980) (quoting
Barbee v. Warden, Maryland Penitentiary, 331 F.2d 842,
846 (4 th Cir. 1964)).

Smith, 50 F.3d at 824, n. 35.

Mr. Harlow has established "cause" under the second Brady
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component (evidence suppressed by the State) by showing the reason

for his failure to develop facts in state-court proceedings was the

State's suppression of the relevant evidence. In turn, Mr. Harlow

establishes "prejudice" by showing the suppressed evidence is

"material" for Brady purposes. Banks, 540 U.S. at 691, citing

Strickler, 527 U.S. at 282.

The materiality required for Brady claims is met when "the

favorable evidence could reasonably be taken to put the whole case

in such a different light as to undermine confidence in the

verdict." Kyles, 514 U.S. at 434-35 ("A defendant need not

demonstrate that after discounting the inculpatory evidence in

light of the undisclosed evidence, there would not have been enough

left to convict."). Mr. Harlow must show a "reasonable probabili ty

of a different result." Id. at 434, citing Bagley, 473 U.S. 667,

678. This Court concludes that Mr. Harlow has met this materiality

standard.

The undisclosed documents are material to the defense because

they undermine the credibility of the critically important State

inmate witnesses Sanchez, Johnson, and Ramon. The defense could

have used the documents to call into question the veracity and

mental health of the witnesses who were crucial to the theory of
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the State. The documents also supported the theory of defense put

forth by Mr. Harlow. Namely, that Collins and Dowdell planned the

homicide of Corporal Martinez, and used the attempted escape to

dupe Harlow, who did not intend to kill anyone.

For these reasons, this Court concludes that Mr. Harlow must

succeed on his Brady claim, and accordingly grants Mr. Harlow

habeas relief as to this claim.
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CLAIM 4: Mr. Harlow's sentence of death was imposed in violation
of the Eighth and Fourteenth Amendments to the Constitution because
the trial court failed to instruct the jury, in accordance with the
Wyoming sentencing statute, that it must sentence Mr. Harlow to
life imprisonment without parole unless it finds beyond a
reasonable doubt that aggravating factors outweigh any mitigating
factors.

Mr. Harlow alleges that his sentence of death violates the

Eighth and Fourteenth Amendments because it was imposed in the

absence of a finding required under Wyoming law, which requires as

predicate to a defendant's eligibility for the death penalty that

the jury find beyond a reasonable doubt that aggravating

circumstances outweigh any mitigating circumstances. State v.

Olsen, 67 P.3d 536 (Wyo. 2003), interpreting WyO. STAT. ANN. § 6-2-

102 (d) (ii) (1997). Mr. Harlow contends that he was sentenced to

death based on defective instructions which failed to inform the

jury that aggravating circumstances outweighed any mitigating

circumstances. He further contends that these were the same

instructions that were found defective in the case of State v.

Olsen, 67 P.3d 536 (Wyo. 2003), which resulted in Mr. Olsen's death

sentence being overturned. Despite the similarities, however, only

Mr. Olsen was granted relief from his sentence of death, even

though Mr. Harlow's circumstances are materially indistinguishable

from Mr. Olsen's. According to Mr. Harlow, this disparate
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treatment of identically situated condemned prisoners constitutes

an arbitrary and irrational imposition of the death sentence, as

described in Parker v. Dugger, 498 U.S. 308 (1991):

If a State has determined that death should be an
available penalty for certain crimes, then it must
administer that penalty in a way that can rationally
distinguish between those individuals for whom death is
an appropriate sanction and those for whom it is not."
Spaziano v. Florida, 468 U.S. 447, 460 (1984). The
Constitution prohibits the arbitrary or irrational
imposition of the death penalty. Id., at 466-467. We
have emphasized repeatedly the crucial role of meaningful
appellate review in ensuring that the death penalty is
not imposed arbitrarily or irrationally. See, e. g.,
Clemons lv. Mississippi, 494 U.S. 738, 749 (1990)]
(citing cases); Gregg v. Georgia, 428 U.S. 153 (1976).

Parker, 498 U.S. at 321.

Mr. Harlow also argues that the decision of the Wyoming courts

to impose and affirm his sentence of death in the absence of a

finding required by state law violates the due process clause of

the Fourteenth Amendment:

Where, however, a State has provided for the imposition
of criminal punishment in the discretion of the trial
jury, it is not correct to say that the defendant's
interest in the exercise of that discretion is merely a
matter of state procedural law. The defendant in such a
case has a substantial and legitimate expectation that he
will be deprived of his liberty only to the extent
determined by the jury in the exercise of its statutory
discretion, cf. Greenholtz v. Nebraska Penal Inmates, 442
U.S. 1, and that liberty interest is one that the
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Fourteenth Amendment preserves
deprivation by the State.

against arbitrary

Hicks v. Oklahoma, 447 U.S. 343, 346 (1980)

In 1989, Wyoming amended its capital punishment statute to

modify its sentencing formula to include:

Based upon the considerations in paragraph (i) of this
subsection, the jury shall unanimously determine whether
the defendant should be sentenced to death or life
imprisonment. The jury shall consider aggravating and
mitigating circumstances unanimously found to exist, and
each individual juror may also consider any mitigating
circumstances found by that juror to exist.

WYO. STAT. ANN. § 6-2-102 (d) (ii) (1989). The previous statute

required the sentencer to determine whether "sufficient mitigating

circumstances exist as set forth in subsection (j) of this section

which outweigh the aggravating circumstances found to exist." WYO.

STAT. ANN. § 6-2-102 (d) (i) (B) (1988) See Hopkinson v. State, 632

P.2d 79, 171 (Wyo. 1981), cert. denied, 455 U.S. 922 (1982)

(treating the existing statute as a weighing statute)

As explained by Mr. Harlow's direct appeal counsel, Tim

Newcomb, Mark Hopkinson was sentenced to death and executed under

the previous statute. (E.H., Vol. VII at 25). Following the 1989

amendment to Wyoming's death penalty statute, Marty Olsen and Mr.

Harlow were the first persons in Wyoming to be sentenced to death
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under the amended death penalty statute. Id. at 25-26; see also

Olsen v. State, 67 P.3d 536 (Wyo. 2003) and Harlow v. State, 70

P.3d 179,200 (Wyo. 2003). In fact, the Wyoming Supreme Court's

separate opinions in the two appeals were handed down on the same

day, April 14, 2003. Olsen v. State, 67 P.3d 536 (Wyo. 2003);

Harlow v. State, 70 P.3d 179 (Wyo. 2003).

Mr. Olsen was represented in his direct appeal to the Wyoming

Supreme Court by State Public Defender Sylvia ~ackl and her

designated Assistant Public Defenders. Olsen, 67 P. 3d at 545.

Similarly, Mr. Harlow was represented in his direct appeal to the

Wyoming Supreme Court by State Public Defender Hackl's designee,

Tim Newcomb. (E.H., Vol. VI at 78).

Appellate counsel, Tim Newcomb, had concerns regarding the

constitutionality of Wyoming's amended death penalty statute, and

in particular the absence of any specific direction given to Mr.

Harlow's sentencing jury. The amended statute provided that if the

jury found aggravating circumstances, they could then look at any

mitigating circumstances. However, the amended statute then failed

to tell the jury what to do with those aggravating and mitigating

circumstances. (E.H., Vol. VII at 26-27).

Both Mr. Olsen's appointed counsel and Mr. Harlow's appellate
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counsel, Tim Newcomb, challenged the constitutionality of Wyoming's

amended death penalty statute. rd. at 27. Mr. Olsen's direct

appeal brief was filed with the Wyoming Supreme Court by the time

appellate counsel Newcomb began preparing Mr. Harlow's direct

appeal brief. rd. Mr. Newcomb had reviewed Mr. Olsen's direct

appeal brief as he was preparing the direct appeal brief to file on

behalf of Mr. Harlow. rd. As was acknowledged by Mr. Newcomb

during his testimony before this Court, the issue concerning the

constitutionality of Wyoming's amended death penalty statute was

substantially similar in Mr. Olsen's and Mr. Harlow's cases. rd.

at 28-29.

The similarities between Mr. Olsen's and Mr. Harlow's cases

are remarkable for reasons other than the fact that they were the

first people to be sentenced to death in Wyoming under the amended

death penalty statute and the fact that the Wyoming Supreme Court

decided both appeals on April 14, 2003. Both cases involved

aggravated homicides. Harlow involved a homicide during an

attempted prison break by a defendant with a prior homicide

conviction and Olsen involved an unprovoked triple homicide in

which "all three victims had been found in a prone, face-down

position and shot at least once in the back of the head." Olsen at
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550. As testified to by Mr. Newcomb, the nature of Mr. Olsen's

crime was highly aggravated, involving the murder of three persons

"execution style." IE.H., Vol. VII at 29).

Mr. Newcomb testified before this Court and as was confirmed

by the state court record in this matter, the claims he

specifically raised in his briefing before the Wyoming Supreme

Court included the following:

The Wyoming death penalty statute is unconstitutional
because it is not clearly a weighing or nonweighing
statute, and thus, does not properly channel a
sentencer's discretion. The Wyoming death penalty statute
is also unconstitutional because it seems to restrict the
use of mitigating circumstances during the penalty
phase.

* * *
In Godfrey v. Georgia, 446 U.S. at 428, 100 S.Ct. At
1764 -65, the Uni ted States Supreme Court establi shed
three criteria to determine whether a death penalty
statute properly channels the sentencer' s discretion: (1)
"Clear and objective standards," (2) "Specific and
detailed guidance," and (3), the opportunity for rational
appellate review of the "process for imposing" a death
sentence.

But because the statute leaves the jury without guidance
regarding how it should mix the aggravators with
mitigators in its sentencing decision, the statute
violates the channeling requirements imposed by Godfrey
v. Georgia and the prohibition of statutes which would
permit wanton and freakish imposition of the death
penalty under Furman v. Georgia and Parker v. Dugger and
is, accordingly, unconstitutional.
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(E.H., Vol. VII at 30-31; E.H., Ex. 80-C at 216-17, 220

(Appellant's Brief on direct appeal to Wyoming Supreme Court)).

Mr. Newcomb credibly testified before this Court that he felt

he adequately briefed the issue before the Wyoming Supreme Court in

Mr. Harlow's direct appeal, so that the claim made would also

encompass the written instructions given to Mr. Harlow's sentencing

jury by the state trial court. (E.H., Vol. VII at 32).

The Wyoming Supreme Court granted relief in Olsen because the

instructions given to Mr. Olsen's sentencing jury failed to direct

the jury to weigh aggravating circumstances against mitigating

circumstances. That court began its analysis of Mr. Olsen's claim

by interpreting Wyoming's amended death penalty statute to call for

a weighing process in the assessment of punishment:

Both parties contend that Wyoming's statute should be
considered 'weighing' although it does not use that
specific term. Both contend it is weighing because the
statute limits the jury's consideration to statutorily
defined aggravating factors by the express language in §
6-2-102 (d) (ii), which states that the jury must
unanimously determine whether the defendant should be
sentenced to death or life imprisonment based upon the
consideration of aggravating and mitigating circumstances
found to exist. The State argues that 'consider' is a
synonym of 'weigh' and the jury's discretion is
'channeled. '

Olsen, 67 P.3d at 572.
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Having interpreted the statute in that manner, the Wyoming

Supreme Court ordered the sentencing formula to be embodied in jury

instructions in all capital trials in Wyoming:

Changing the statutory term from 'weigh' to 'consider'
did not transform the statutory scheme from weighing to
nonweighing, and we hold that Wyoming's death penalty
statute is a constitutional, weighing statute. We reach
this conclusion despite the absence of weighing language
because the Wyoming statute permits the sentencer to
consider only those aggravating circumstances enumerated
in the statute and does not permit the jury to consider
nonstatutory aggravating evidence as aggravating
circumstances. Because the statute requires that the
sentencing jury consider those aggravating circumstances
and all relevant mitigating evidence to reach a decision
of death or life imprisonment. the jurv should be
instructed that it must find that any aggravating
circumstance found to exist beyond a reasonable doubt
must outweigh all mitigating circumstances.

rd. at 574 (emphasis added).

Mr. Olsen's conviction was vacated in part because his

sentencing jury was not instructed in accordance with the

appropriate weighing standard. The sentencing instructions given

to Mr. Olsen's jury under Wyoming's amended death penalty statute

appear nearly identical to Mr. Harlow's instructions. The

instruction to Mr. Harlow's jury setting forth the sentencing

mechanics was defective in precisely the same manner as the

instruction given to Mr. Olsen's jury.
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instructed as follows:

INSTRUCTION NO. 11

After you have completed your findings as to the
existence or absence of any aggravating and mitigating
circumstances, you will then engage in a decision
process.

If you unanimously find an aggravating circumstance has
been proved beyond a reasonable doubt, you must next
consider any mi tigating circumstances, whether those were
agreed to unanimously by the jury or merely by one or
more of the jurors. You are never required to impose a
sentence of death. You may consider sympathy or mercy
for the Defendant in your deliberations.

The mere number of aggravating or mitigating
circumstances found shall have no independent
significance. In other words, you should not simply
count the number of aggravating circumstances, and then
the number of mitigating circumstances, and reach a
decision based upon the number which is greater. Even
one mitigating circumstance may cause you to determine
that a life sentence should be imposed and, on the other
hand, the existence of several mitigating circumstances
might not necessarily deter you from a decision that the
appropriate sentence is death.

In order to bring back
you must unanimously
penalty of death.

a sentence of death, all twelve of
vote in favor of imposing the

(Petition Ex., Vol. III, A747) (emphasis added). No direction was

given to Mr. Harlow's jury with respect to mitigating circumstances

other than the general instruction to "consider" them prior to
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reaching a life or death verdict.

Mr. Harlow's jury was not instructed that it had to find

beyond a reasonable doubt that the aggravating factors outweighed

the mitigating factors. In fact, no direction to weigh mitigating

factors against aggravating factors can be found in the sentencing

instructions given to Mr. Harlow's jury. (Petition Ex., Vol. III,

A735-71) . The absence of specific directive to weigh mitigating

factors against aggravating factors does not appear to have been

lost on the State at the capital trial in this matter. Mr.

Campbell specifically argued to Mr. Harlow's sentencing jury that

it was not obligated to engage in a weighing process:

If they are present, they are mitigating. Once they're
on the mitigating side, you get to factor them into your
decision. Weighing is not a word we can use in all this,
but you get to factor them in. In fact, you have to. If
you find the age of the Defendant at the time of the
crime, if he's youthful at the time of the crime, and you
all find that, then you've got to factor that in. Now,
nothing tells you what to do with it. Nothing tells you
that that drives you to one decision or another, but you
factor it in. And all of those are true-or would be true
of any of these.

(Trial Tr., Vol. 19-B at 38).

The instructions submitting mitigating circumstances to Mr.

Harlow's sentencing jury in this case also required a two-step

process. Mr. Harlow's jury not only had to find that the
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mitigating circumstance existed, but also that it was in fact

mitigating:
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INSTRUCTION NO. 9

Wyoming Law lists
circumstances:

the following as mitigating

• The Defendant has no significant history of prior
criminal activity;

• The murder was committed while the Defendant was
under the influence of extreme mental or emotional
disturbance;

• The Defendant was
committed by another
in the homicidal act

an accomplice in a murder
person and his participation

was relatively minor;

the
his
was

•

•

•

•

The Defendant acted under extreme duress or under
the substantial domination of another person;

The capacity of the Defendant to appreciate
criminality of his conduct or to conform
conduct to the requirements of the law
substantially impaired;

The age of defendant at the time of the crime;

Any other fact or circumstance of the Defendant's
character or prior record or matter surrounding his
offense which serves to mitigate his culpability.

Whether any mitigating circumstance or circumstances
exist, and the effect of such mitigating circumstances,
is for each of you to decide.

INSTRUCTION NO. 10

You have been instructed in Instruction No. 9 that
you must consider any fact or circumstance of James
Martin Harlow's character, or prior record, or any matter
surrounding his offense which serves to mi tiga te his
cUlpability. These mitigating circumstances must
include, but are not limited to the circumstances listed
in Instruction No.9.

In addition to the mitigating circumstances listed
in Instruction No.9, the following are some mitigation
circumstances advanced in the course of this case:
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1. James Harlow was the 7th of 8 children born to
Theresa and Bill Harlow in Rock Springs, Wyoming on
July 11, 1969.

2. When James Harlow was a child, his parents
failed to provide the security, stability,
consistency, nurturing and love that children
need to develop. James' older brothers became
involved in drug and alcohol abuse before
their teen years and introduced James to drugs
when he was in second grade.

3. James Harlow was physically and sexually
abused as a child. The abuse contributed to
the mental and emotional problems that he
developed as a child.

4. James suffered from depression as a child,
teen, and as an adult.

5. Billy, Bart and Wade Harlow have served long
periods of time in the penitentiary on a
number of convictions for criminal activity.
They have been in and out of the Wyoming State
Penitentiary since James was 9 years old.
Warren, the only brother to avoid the
penitentiary is currently housed in the
Community Alternatives Center in Casper.
Tammy Harlow Crawford died in 1995 by suicide.

6. James helped his mother with the care and
nurturing of his niece April, from the time
she was born. He has kept in contact with
April and attempted to guide her in a positive
direction even while residing at the Wyoming
State Penitentiary.

7. James started working for wages at the time he
was 14 at the Husky Truck Stop in Rock
Springs. He performed chores around the
trailer park where his family lived even as a
young child.

8. James was diagnosed with a Developmental
Reading Disorder while at the Wyoming Boys
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School in Worland. This contributed to
problems he had while in school and with his
self esteem as a teenager.

9. The authorities at the Wyoming Boys Schools
recommended that James not be returned to his
family home after his second stay, but he was
returned there nonetheless.

10. As a result of his lack of appropriate
parenting and his early institutionalization,
James Harlow did not learn decision making and
appropriate coping skills.

11. From the time James was sent to the
peni tentiary at the age of 18 years, he was
visited by few people. His father has never
visited him since he left home from [sic) the
penitentiary. His mother visited after one
and-a-half years for the first time. Most of
James' close relationships have been with
other inmates, or their family members.

12. James Harlow took responsibility for the
murder of Tammy Shoopman and the attempted
murders of George Goetsch and Tanya Colwell.
He also took responsibility for his role in
the escape from the Wyoming Sta te
Penitentiary.

13. Although James did not finish high school he
obtained his GED while at the Wyoming State
Penitentiary on 7/19/88. James also received
positive work reports while at the Nebraska
State Penitentiary.

14. James has strong spiritual interests and is an
avid reader. He has written poetry for many
years and has had a poem published by the
Poetry Society of America titled "Freedom
song."

15. The penitentiary had knowledge that Aaron
Dowdell and Bryan Collins were in violation of
a number of administrative regulations.

16. James Harlow is not a danger to himself or

139



Case 2:05-cv-00039-CAB     Document 210-2      Filed 02/15/2008     Page 70 of 70

others if he is properly managed in an
institution.

a life sentence for
of Corporal Wayne

17. Richard Dowdell received
his role in the murder
Martinez.

Whether any of these are mitigating circumstances or have
been established, is for each of you to decide.

(Petition Ex., Vol. III at A744-46) .

Each juror therefore had to make two findings with respect to

each mitigating factor; first, whether it existed, and second,

whether it was mitigating. Beyond the general admonition to

"consider" mitigating factors, the jury was given no guidance as to

the weight or role that the jury was to assign to mitigating

factors, or the mechanics by which they were to reach their

decision.

Mr. Campbell argued for just such an instruction, telling the

state trial court, "It is up to the jury to find whether or not any

of these first are mitigating, and second, if they exist by a

preponderance of the evidence." (Trial Tr., Vol. 19-A at 24). Mr.

Campbell then used that construct to urge the jury to ignore

mitigating circumstances. Referring to Mr. Harlow's learning

disabilities and self-esteem problems as a teenager, he told the

jury that they could find that it was true, "but you don't have to
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say that that's a mitigating factor." (Trial Tr., Vol. 19-A at

39). He told them the consideration of mitigation was a two-step

process which involves "you deciding first if it's mitigating at

all; and second if you're going to consider it. If it exists, is

it mitigating? Are you going to consider it?N Id. at 39.

Mr. Campbell artfully used the two-step instruction to argue

that mitigating circumstances could be ignored, or worse, treated

as aggravating factors:

It's being suggested to you, and it was through
witnesses, that if you just lock him down someplace which
is where he says he becomes despondent and hopeless, it's
a risk assessment that only you can make. And that's all
I want to make out of it.

Id. at 32.

Well, I suggest to you that everything in this case is
that he knew exactly what was going on, and acted, at
most, out of despondency and helplessness and an urge to
escape.

rd. at 39.

Finally, Mr. Campbell argued to the jury that it was not

permi tted to weigh aggravating and mi tiga ting circumstance, and

instead suggested that the jury was free to ignore them as he

purported to explain the verdict mechanics:

Remember if you go that far, if you find I've
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proven, the State has proven beyond a reasonable doubt
an aggravating circumstance, then you go to the -- you
start with this list, and you make determine -- you make
findings about whether these exist, and there is a form
for you to do this on, and you discuss them.

And they are mitigating. If they're present, they
are mitigating. Once they're on the mitigating side,
you get to factor them into your decision. Weighing is
not a word we can use in all this, but you get to factor
them in. In fact, you have to. If you find the age of
the Defendant at the time of the crime, if he's youthful
at the time of the crime, and you all find that, then
you've got to factor that in.

Now, nothing tells you what you do
tells you that that drives you to
another, but you factor it in. And all
-- or would be true of any of these.

with it. Nothing
one decision or
of those are true

(Trial Tr, Vol. 19B at 37-38). Thus, Mr. Campbell urged the jury

to apply a sentencing formula inconsistent with Wyoming law, and

specifically admonished them, without objection and with the

imprimatur of the trial court, that they must not base their

verdict on the relative weight of aggravating and mitigating

circumstances.

Verdict forms instructed Mr. Harlow's sentencing jurors to

indicate with respect to each mitigating circumstances whether it

was unanimously found (yes), unanimously rejected (no), or the jury

was not unanimous. Mr. Harlow's jury marked every mitigating
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circumstance "No", in spite of the fact that seven jurors submitted

individual verdict forms reflecting that they found one or more

mitigation factors. (Petition Ex., Vol. III, A 760-71). An eighth

juror noted three mitigating circumstances,' but wrote, "the above

were worded as I feel those items were mi tiga ting. I do not

believe they were mitigating as they were necessarily worded."

Id. at A766.

Mr. Harlow's sentencing jury was not instructed in accordance

with Wyoming law that it had to find beyond a reasonable doubt that

the aggravating factors outweighed the mitigating factors. Olsen

v. State, 67 P.3d at 574. Thus, the sentencing formula used in Mr.

Harlow's case clearly violated Wyoming law which requires a

sentencer to find, beyond a reasonable doubt, that the aggravating

circumstances outweigh the mitigating circumstances before

returning a sentence of death. Id.

The closing argument of the prosecutor urged the jury to apply

'Juror Kersten found the following mitigating circumstances:
2) James' parents failed to provide the security, stability,
consistency, nurturing and love that children need to develop;
James' brother involved in drugs and introduced them to James; 3)
James' abuse contributed to the problems that he developed as a
child; 4) James suffered from depression as a child, teen and
adult.
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a sentencing formulation that was contrary to the Wyoming capital

sentencing statute as interpreted by the Wyoming Supreme Court.

The jury sentenced Mr. Harlow to death in the absence of a

determination, required by statute, that beyond a reasonable doubt

the aggravating circumstances outweigh any mitigating

circumstances.

Wyoming is not required to adopt a weighing formula for

purposes of imposing a capital sentence, but if it chooses to base

the imposition of a sentence of death upon a particular finding,

then a death sentence imposed in the absence of that finding

violates the Cruel and Unusual Punishment Clause of the Eight

Amendment and the Due Process Clause of the Fourteenth Amendment:

Oklahoma requires weighing [of aggravating and mitigating
circumstances] by the fact finder, in this case the jury.
See Okla. Stat. tit. 21, § 701.11; Rojem, 753 P.2d at
369. Thus, the trial court deprived Rojem of his
legi timate expectation under state law-he did not receive
the assurance the death penalty would be imposed only if
the aggravating circumstances outweighed the mitigating
circumstances. See Hicks, 447 U.S. i'lt 346. Instead, the
trial court permitted the jury unguided discretion to
impose the death penalty. Nor did the state appellate
court attempt to cure the deprivation. See id. at 347.
The State therefore deprived Rojem of his liberty without
due process.

We conclude the Oklahoma appellate court's decision was
contrary to and an unreasonable application of Supreme
Court precedent, see 28 U.S.C. § 2254 (d) (1), and the
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federal district court correctly held Rojem's Eighth and
Fourteenth Amendment rights were violated.

Rojem v. Gibson, 245 F.3d 1130, 1138 (10th Cir. 2001) Because Mr.

Harlow's case is factually indistinguishable from Rojem, this Court

is bound to follow the decision of the Tenth Circuit Court of

Appeals and grant habeas corpus relief.

The sentencing instructions given to Mr. Harlow's jury were

defecti ve for the additional reason that instructions 9 and 10

appear to have required a two-step process, as the jury not only

had to find that the mitigating circumstance existed, but also that

it was in fact mitigating: "Whether any of these are mitigating

circumstances or have been established, is for each of you to

decide." (Petition Ex., Vol. II I, A746). Each juror therefore had

to make two findings with respect to each mitigating factor; first,

whether it existed, and second, whether it was mitigating.

The sentencing instructions 9 and 10 given to Mr. Harlow's

capital jury, coupled with Mr. Campbell urging that jury to ignore

mitigating circumstances, or worse, to treat mitigating

circumstances as aggravating factors, created a substantial risk

that instructions 9 and 10 would be interpreted by the jury in a

manner that precluded consideration of mitigating evidence or
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circumstances, in violation of Lockett v. Ohio, 438 U.S. 586

(1978) .

Indeed, the Wyoming Supreme Court in Olsen expressed just such

a concern about the penalty instructions, noting that, just as in

Mr. Harlow's case, the jury failed to unanimously find a single

mitigating circumstance, even those that were clearly established

beyond question:

In this case, the jury did not unanimously find that any
mitigating circumstances existed by a preponderance of
the evidence. Our review of the evidence indicates that
many of these mitigating circumstances were proved by a
preponderance of the evidence and were uncontradicted by
the State. The purpose of mitigating evidence should be
clear to a sentencing jury, namely, that this is the
selection stage of the process ensuring the
constitutionally required consideration of the individual
characteristics of the defendant. In the appellate review
process, it must be apparent that the jury, through the
verdict form, considered any constitutionally relevant
mi tiga ting evidence. In the selection phase, the
sentencer may not be precluded from considering, and may
not refuse to consider, any constitutionally relevant
mitigating evidence. The failure of this jury to
unanimously find that any of these uncontradicted
mitigating circumstances existed strongly indicates that
when the jury considered the evidence, it may have failed
to consider those mitigating circumstances proved by a
preponderance. Had the jury unanimously found the
existence of the specifically listed mitigating
circumstances set forth on the verdict form and still
imposed the penalty of death, our appellate review could
satisfactorily conclude that jury consideration occurred
and appropriately determined death.
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Olsen v. State, 67 p.3d at 590-91. The same observation holds in

Mr. Harlow's case. The evidence of Mr. Harlow's background of

abuse and neglect is overwhelming.

Likewise, there is no question that Mr. Harlow's sentencing

jury was confused by the instructions. As found above, the verdict

forms instructed Mr. Harlow's sentencing jurors to indicate with

respect to each mitigating circumstances whether it was unanimously

found (yes), unanimously rejected (no), or the jury was not

unanimous. The jury marked every mitigating circumstance "No", in

spite of the fact that seven jurors submitted individual verdict

forms reflecting that they found one or more mitigation factors.

An eighth juror noted three mitigating circumstances, but wrote,

"the above were worded as I feel those items were mitigating. I do

not believe they were mitigating as they were necessarily worded."

As in Olsen, the jurors' verdict forms reflect substantial

confusion and the strong likelihood that many felt precluded from

giving effect to mitigation, and thereby failed to reach a

"reasoned moral response to the defendant's background, character,

and crime." Olsen v. State, 67 P.3d at 586, quoting California v.

Brown, 479 u.s. 538, 545 (1987) (O'Connor, J., concurring)

Respondent alleges that this claim is procedurally barred
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because appellate counsel, Timothy Newcomb, failed to raise the

issue on appeal. (Answer at 38). Petitioner contends in Claim 5

that Mr. Newcomb was ineffective for failing to brief the issue on

appeal. Mr. Newcomb, on the other hand, contests the claim of

ineffectiveness, claiming that the issue was adequately briefed

within the body of his challenge to the constitutionality of the

statute. He pointed to specific language from his brief that he

believes is sufficient to put the issue of the defect in the

written jury instructions before the court:

The Wyoming death penalty statute is unconstitutional
because it is not clearly a weighing or nonweighing
statute, and thus, does not properly channel a
sentencer's discretion. The Wyoming death penalty
statute is also unconstitutional because it seems to
restrict the use of mitigating circumstances during the
penalty phase.

(E.H., Vol. VII at 29, quoting E.H., Ex. 80-C, Appellant's Brief

on Appeal at 217). Within the same argument, on the next page,

he told the Wyoming Supreme Court:

In Godfrey v. Georgia, 446 U.S. at 428, 100 S.Ct. At
1764 - 65, the Uni ted States Supreme Court established
three criteria to determine whether a death penalty
statute properly channels the sentencer's discretion: (I)
"Clear and objective standards," (2) "Specific and
detailed guidance," and (3), the opportunity for rational
appellate review of the "process for imposing" a death
sentence.
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(E.H., Vol. VII at 29-30, quoting E.H., Ex. 80-C, Appellant's Brief

on Appeal at 218). Mr. Newcomb concluded his argument against the

constitutionality of the statute by pointing out that it gave

little or no guidance to the jury's sentencing decision:

But because the statute leaves the jury without guidance
regarding how it should mix the aggravators with
mitigators in its sentencing decision, the statute
violates the channeling requirements imposed by Godfrey
v. Georgia and the prohibition of statutes which would
permit wanton and freakish imposition of the death
penalty under Furman v. Georgia and Parker v. Dugger and
is, accordingly, unconstitutional.

(E.H., Vol. VII at 31, !C.H., Ex. 80-C at 230). Mr. Newcomb

"concluded that to argue that the statute was unconstitutional

would cover the failure of the written instructions to channel it."

(E.H., Vol. VII at 32). If Mr. Newcomb is correct, then this issue

was fairly pcesented to the Wyoming Supreme Court, and there is no

barrier to this Court's consideration of the claim.

This Court believes that Mr. Newcomb is correct. The issue

was fairly presented to the Wyoming Supreme Court and is now

properly before this Court. See Vasquez v. Hillery, 474 U.S. 254,

258 (1986). To fairly present a constitutional argument to the

state court, a habeas petitioner need only assert the

constitutional right implicated and present the "essential
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substance H of the claim to state courts. Hawkins v. Mullin, 291 F.

F3d 658, 663-64 (10th Cir. 2002); Enberg v. Wyoming, 265 F.3d 1109,

1116 (10th Cir. 2001). Under these facts, the question of whether

Mr. Harlow's jury instruction claim was fairly presented to the

state courts is a close one. Mr. Newcomb's brief in the Wyoming

Supreme court fails to identify the jury instruction at issue,

although it does argue that "the statute leaves the jury without

guidance regarding how it should mix the aggravators with

mitigators in its sentencing decision, H which is the precise

argument for invalidating the instruction which Petitioner

challenges. In addition, Mr. Newcomb cites relevant Supreme Court

cases in his brief, including Parker v. Dugger. This Court finds

that there is sufficient identity of fact and law to constitute a

fair presentation of Mr. Harlow's due process of law claim to the

Wyoming Supreme Court.

There is an additional basis for reaching the merits of this

claim, pointed out by Respondent in his answer to Mr. Harlow's

petition for writ of habeas corpus. According to Respondent, this

issue "could not have been presented in the Wyoming Supreme Court

on appeal as it now has been presented to this Court - the Olsen

decisioIl was not available to appellate counsel because it was
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issued by the Wyoming Supreme Court on the same day as its decision

in Petitioner's appeal. H (Answer at 39). This argument presents

this Court with a clear path to the merits of this claim under the

cause and prejudice test:

[T]he cause requirement may be satisfied under certain
circumstances when a procedural failure is not
attributable to an intentional decision by counsel made
in pursuit of his client's interests. And the failure of
counsel to raise a constitutional issue reasonably
unknown to him is one situation in which the requirement
is met. [footnote 10 omitted] If counsel has no
reasonable basis upon which to formulate a constitutional
question, setting aside for the moment exactly what is
meant by "reasonable basis," see infra, at 16-18, it is
safe to assume that he is sufficiently unaware of the
question's latent existence that we cannot attribute to
him strategic motives of any sort.

Reed v. Ross, 468 U.S. I, 14-15 (1984). Where a claim is not

available to appellate counsel, as Respondent contends, then

"counsel's failure to raise a claim for which there was no

reasonable basis in existing law does not seriously implicate any

of the concerns that might otherwise require deference to a State's

procedural bar. H Id. at 15. The Court explained that the

interests of both federal and state courts are served by

recognizing the "noveltyH of a legal claim as cause to excuse a

procedural bar:

If novelty were never [such a] cause, counsel on appeal
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would be obliged to raise and argue every conceivable
constitutional claim, no matter how far fetched, in order
to preserve a right for post-conviction relief upon some
future, unforeseen development in the law. Appellate
courts are already overburdened with meritless and
frivolous cases and contentions, and an effective
appellate lawyer does not dilute meritorious claims with
frivolous ones. Lawyers representing appellants should
be encouraged to limit their contentions on appeal at
least to those which may be legitimately regarded as
debatable.

Id. at 16, quoting Ross v. Reed, 704 F.2d 705, 708 (1983).

Therefore, ~where a constitutional claim is so novel that its legal

basis is not reasonably available to counsel, a defendant has cause

for his failure to raise the claim in accordance with applicable

state procedures." Reed, 468 U.S. at 16. This Court finds that

Respondent's argument that Mr. Harlow's claim ~could not have been

presented in the Wyoming Supreme Court on appeal as it now has been

presented to this Court" prior to the issuance of the Olsen opinion

effectively admits that appellate counsel lacked the tools to make

the Hicks v. Oklahoma argument on appeal. Without the benefit of

Olsen, Mr. Harlow could not know that he had an entitlement to an

instruction requiring the jury to determine, beyond a reasonable

doubt, whether aggravating circumstances outweighed mitigating

circumstances. This Court therefore concludes that there is no

procedural barrier to reaching the merits of Mr. Harlow's jury
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instruction claim.

The Wyoming Supreme Court in Olsen interpreted a state

statute, as a question of first impression under state law, and

concluded that failure to instruct Mr. Olsen's sentencing jury to

"weigh" aggravating and mitigating circumstances was reversible

error. The Wyoming Supreme Court's failure to similarly find

reversible error in Harlow constitutes an unreasonable application

of that clear precedent, justifying habeas relief in this matter.

Rojemv. Gibson, 245 F.3d 1130,1138 (loth Cir. 2001). This Court

further concludes that the Wyoming Supreme Court's rejection of

this claim constitutes a determination contrary to clear Supreme

Court precedent, justifying habeas relief. Hicks v. Oklahoma, 447

U.S. 343, 346 (1980).

Because Mr. Harlow was sentenced to death in the absence of a

determination beyond a reasonable doubt that aggravating

circumstances outweigh mitigating circumstances, as required by

state law, the writ of habeas corpus will be issued with respect to

this claim. For the foregoing reasons, this Court conditionally

grants the Writ of Habeas Corpus sought by Mr. Harlow.
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Claim 5: Appellate counsel was ineffective for failing to raise
claims that were so plainly meritorious that it was unreasonable to
omi t them from Mr. Harlow's appeal by neglecting to raise the
following issues: Claim 1, Claim 2, and Claim 4.'

Mr. Harlow alleges that appellate counsel was ineffective for

failing to raise certain issues below. (Petition at 141-48). Mr.

Murphy, in turn, argues that to the extent the issues involve

issues relating to Mr. Harlow's conviction, and not to the

sentencing phase, they could have been raised in state court.

(Answer at 40-42).

This Court believes that appellate counsel was, in fact,

ineffective under the Strickland standard, by failing to raise

several of the claims separately enumerated by Mr. Harlow. For the

sake of clarity, however, to the extent appellate counsel was

ineffective, such ineffectiveness will be discussed within each

individual claim. (See Claims 1, 2, and 4, above).

Mr. Harlow's original petition alleges that appellate
counsel was ineffective for failing to raise Claims 1, 2, 4, 7, 8,
and 9. Mr. Harlow has now abandoned Claims 7-9. The Court,
therefore, will not consider appellate counsel's alleged
ineffectiveness as to these claims.
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Claim 6: The trial court's unduly restrictive and inadequate voir
dire rendered that process virtually meaningless, as trial counsel
could not ascertain the jurors' views regarding guilt or the death
penalty, in violation of the Fifth, Sixth and Eighth Amendments.

In this claim, Mr. Harlow alleges that the voir dire

undertaken at the direction of the trial court was insufficient to

ascertain the jurors' views regarding both guilt and punishment.

Both parties agree that this claim was raised below and decided on

the merits by the Wyoming Supreme Court. (Petition at 149 to 76) .

team.

Voir dire was a consistent focus for Mr. Harlow's defense

As Keith Goody testified at Mr. Harlow's evidentiary

hearing, "Voir dire is where it is at. That's the most important

part of the triaL" (E.H .. Vol. 1 at 111). The defense team put

great effort into pursuing voir dire. Mr. Harlow's trial team

filed about 200 preliminary motions. (E.H. Vol. IV at 130). Many

of those motions dealt with issues in voir dire. Most of those

motions were aimed at protecting Mr. Harlow's right to trial by

meaningfully preserving his right to jury selection. Voir dire was

also the subj ect of many pre-trial conferences. As the parties

approached the date of trial, it became clear that Judge Stebner

was concerned about maintaining tight control of voir dire and that

Prosecutor Campbell supported him in that effort.
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21, 1998 Hearing at 54). Judge Stebner did in fact take tight

control of the voir dire. He emphasized that he would not permit

anyone to ask hypothetical questions or to talk about the facts of

the case. (Tr. of Sept. 23, 1998 Hearing at 145). What resulted

was a sterile method of voir dire more akin to instruction than to

questioning. Judge Stebner was interested in moving along the voir

dire, a point that he expressed throughout the process.

After a conducting a truncated general voir dire, the court

embarked upon an equally limited individual voir dire. During

individual voir dire, Mr. Harlow's defense team was given thE'

opportunity to voir dire only two panelists before the judge

abruptly took over voir dire. Even for the first two jurors

questioned by the defense, voir dire was still tightly controlled

by the court. The judge stepped in frequently. The questions

asked by Prosecutor Campbell and by the court were aimed at

eliciting "yes or no" conc1usory answers. Keith Goody was not

permitted to inquire into specifics at all. After the second juror

was questioned, Judge Stebner called a recess, stated that he was

going to have to figure out "how we can pick this up," and then

left the bench for approximately 20 minutes. (Trial Tr., Vol. IB

at 77). When Judge Stebner returned to the bench, he advised that
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he would be taking over voir dire. (E.H., Vol. I at 77). For the

remainder of voir dire, Judge Stebner asked leading, yes or no

questions which he read directly off of the juror questionnaires.

Each question was more like an instruction than a question, and

almost all were prefaced with law.

With each new panelist, the judge instructed them on the law

and procedure. Next, he read from their juror questionnaire,

asking simply if their answers were still true, never inquiring

into them at all. When a potential juror had been exposed to

pUblicity, the court never asked what the juror had read or heard

or where or how they read or heard it. Instead, the judge asked

the potential juror only if he or she had formed an opinion. When

a potential juror admitted that they had in fact formed an opinion,

the court allowed no inquiry whatsoever into what that opinion was,

asking only if the opinion could be set aside. The court's

questioning of Juror 0105 is indicative of his cursory voir dire:

Q. All right. You do say that you believe all were
guilty of some type of involvement, but to what extent,
I do not know.

A. That's correct.

Q. I didn't pay much attention to the story and the
radio

A. That's correct.

Q. If you have any opinion or have this information
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can you set that aside, if you're chosen
decide the case based only on the
instructions presented at trial?

A. I believe I could yes.

as a juror, and
evidence and

(Trial Tr., Vol. 3A at 19). In this example, the court neglected

to address the juror's admission that he had already adjudged the

defendant guilty.

Death penalty questioning was conducted much the same way.

Judge Stebner read each death penalty question from the

questionnaire to the potential juror, asking if their answer was

still true. When a juror did express a view on the death penalty,

not only would the court refuse to inquire into it, frequently

Judge Stebner would actually interrupt the person, cutting off the

explanation. Frequently, with no knowledge whatsoever of the

Juror's opinion, the judge would simply ask if the juror could set

it aside. Jurors who answered only yes or no, were asked nothing.

No specifics were asked of the jurors, and Judge Stebner expressly

prohibited questions relating to specific answers on the jurors

questionnaires. (Trial Tr., Vol. lA at 85)

Prosecutor Campbell acknowledged to this Court, during Mr.

Harlow's Evidentiary Hearing that both the state and defense were

adversely affected by the trial court's limited voir dire. (E.H.
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Vol. XI at 157). His testimony, however, is belied by the record.

Prosecutor Campbell argued fervently for the court to maintain

tight control of the voir dire. He urged the court to reject the

~wide ranging explorations that have unfortunately become

commonplace in Wyoming, those wide ranging voir dire, particularly

on behalf of the defense. H ITr. of Sept. 23, 1998 Hearing at 135).

He told Judge Stebner that if the attorneys in Mr. Harlow's case

were permitted to conduct "normal voir direH, it would last over

three weeks. Id. He told the court that the voir dire in Dowdell

was tightly controlled by Judge Kautz and instructed the court on

Judge Kautz' methods. Prosecutor Campbell repeatedly warned the

court against permitting any follow up by attorneys. He argued

that "anyH follow up would inevitably lead to hypothetical

questions. (Tr. of Sept. 23, 1998 Hearing at 147).

The court's tight grip on voir dire was devastating for Mr.

Harlow's defense. Kerri Johnson testified in this Court that it

was a ~disaster.u

that:

IE.H. Vol. VI at 138). Keith Goody testified

It was my opinion when the voir dire was taken away from
me for no reason that I could determine, in an
unprecedented fashion, the case was over. Whatever
chance I had, which was not great because I hadn't gotten
the discovery and because I had not had the money --
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whatever chance I had, it was over and I wanted to leave.
If I could have left that courtroom when the voir dire
was taken away from me without being disbarred, I would
have left.

(E.H., Vol. I at 113).

Judge Stebner's questioning was more akin to instruction than

examination and failed to uncover any information about the

potential jurors. The court's limited, perfunctory voir dire

precluded questions crucial to determining pUblicity, bias, and

death penalty views. What resul ted was a jury who were not

properly questioned at all. The court and counsel knew absolutely

nothing about these jurors. Though many of the jurors had been

exposed to pre-trial publicity, no one was permitted to ask what

that publicity was. In addition, many of the jurors admitted that

they believed the defendant was guilty or that they were inclined

already to prescribe the death penalty. There was almost no

probing into these answers, and the jurors were asked only if they

could "set their feelings aside. u

I. Voir Dire - Publicity

This Court finds that the publicity in Mr. Harlow's case was

pervasive and opinionated. On September 2, 1998, Mr. Harlow's

attorneys requested a continuance or some other remedy from the
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recent Dowdell verdict. In support, the defense cited to the many

stories and editorials in the Casper Star Tribune, and to the

number of jurors who acknowledged reading that paper in their

questionnaires. Prosecutor Campbell argued, however, that a

continuance was not an appropriate remedy for the overwhelming

negative pUblicity, but that "it has generated a lot of publicity

[isJ something we deal with at voir dire. ff (Tr. of Sept. 2, 1998

Hearing at 13). Judge Stebner himself acknowledged that most of

the jury panel would have been exposed to publicity concerning

Dowdell's trial sentence. (Tr. of Sept. 23, 1998 Hearing at 10-

11). Prosecutor Campbell himself "concede [d] ff that the issue would

have to be explored.

fact:

Id. at 11. The court also conceded that

PUblicity has been great. Most jurors had some knowledge
of the case and/or the defendant. Many jurors had formed
opinions of one sort or another. This obviously is one
of the most publicized series of cases, at least in
recent Wyoming history, and I take notice of that from my
own observations, as well as the proceedings in this
case.

(Trial Tr., Vol. 7 at 13).

Many potential jurors assumed Mr. Harlow was guilty, and some

resented him even getting a trial, one stating "hang him, ff and

another opining that "free room and board for the rest of their
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lives is not my idea of justice [.]" (Trial Tr., Vol. 2-A at 9).

One potential juror announced that the life sentence given to Mr.

Dowdell by the jury in Torrington was a threat to the lives of the

correctional officers at the Penitentiary. Id. at 46.

Publicity about the case permeated the venue and became a

primary topic of conversation among its residents. As one

potential juror announced to the court, when questioned about why

he looked so skeptical about having an opinion that was so strong

he could not put it aside, "Who hasn't heard about it?" (Trial Tr.,

Vol. 2-8 at 75). The defense attorney reported to the trial court

that a potential juror had told him "[e]verybody knew that the

Defendant had been convicted of a prior murder and he even told me

which one it was. He said he killed that young girl in Sweetwater

County. And he's a bad guy. And we know it." (Trial Tr., Vol.

3-A at 97).

Though Judge Stebner acknowledged the vast negative publicity

garnered by the case, he neglected to properly voir dire potential

jurors as to their exposure to that publicity. The court expressly

prohibited counsel from asking any questions about publicity in

general voir dire. Judge Stebner outlined strict parameters for

general voir dire and instructed counsel accordingly:
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I'm going to explain to them that this general voir dire
is simply the hardship type questions and that (sic) not
to give any opinions or personal beliefs regarding
anything about this case. That is concerning pretrial
publicity, or attitudes in Section 4, guilt or innocence
or beliefs regarding the death penalty. We will do that
individually.

(Trial Tr., Vol. l-A at 5). Judge Stebner explained that they will

be permitted to ask questions about "medical problems, the kids at

home problems,n who they know in the case - as far as witnesses,

attorneys, etc, but not what they know about the defendant through

the media. Id. at 7-8. Though significant media attention was

paid to Mr. Harlow's prior convictions, counsel was specifically

precluded form touching on this topic in general voir dire. Id.

at 8. That topic, said the judge, would be explored in individual

voir dire. Id. In addition, Judge Stebner explicitly precluded

the defense from asking potential jurors in general voir dire if

they were familiar with the Shoopman family, even though they were

from Thermopolis, where the trial was being held. Id. That, he

said, would also have to wait until individual voir dire. Id.

Judge Stebner likewise instructed the jury panel that during

general voir dire, "you will not be asked about your opinions. If

you have any opinions, please do not state them in open court and

risk influencing other jurors. n (Trial Tr., Vol. l-A at 27; Trial
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Tr., Vol. 38 at 13) Through the general voir dire, Judge Stebner

maintained strict control of the process, interrupting the

attorneys if they strayed from his directive.

In individual voir dire, the court likewise failed to conduct

the proper inquiry. Though almost all the jurors admitted to

reading or hearing about the case, Judge Stebner did not inquire

into what they had learned. Several jurors had also heard about

the case by overhearing and engaging in discussions with other

people. Judge Stebner did not ask these jurors to whom they had

spoken or what they had been told. Seven of the twelve final

jurors and three alternates admitted to hearing about the case.

Many of the jurors had also already formed an opinion and believed

that the defendant was guilty. Three of the final twelve jurors

had formed such an opinion. One of the four alternates and four of

the twelve jurors struck peremptorily by the defense also held such

opinions.

Juror 0002, who eventually made it onto Mr. Harlow's jury, was

the first of two jurors to be individually voir dired by the

attorneys. (Trial Tr., Vol. 1-8 at 15). Juror 002 wrote in her

questionnaire that she had been exposed to publicity about the

trial and, during questioning by Prosecutor Campbell, she indicated
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that she had learned even more since filling it out. Id. at 19.

The defense then asked Juror 002 if she would "require us to put on

evidence because of this knowledge you have?" She responded

affirmatively, stating "oh, yes." rd. The defense attempted to

ask Juror 002 why she would require the defense to present

evidence. However, she was not given the opportunity to anSWer.

Prosecutor Campbell obj ected and the judge sustained his obj ection.

Id. at 27. At this point, Judge Stebner stepped in and took over

voir dire briefly for the first time. His follow up was leading,

and resembled jury instructions more than juror voir dire.

Q. (By the Court) [Juror 002], I believe that when I
talked to you at first, and in your questionnaire, I'm
going to as k you, do you understand and accept the
principles that a person, even an inmate at the Wyoming
State Penitentiary, is presumed to be innocent of an
alleged crime, and that guilt for any such crime or
crimes must be proved by the State of wyoming beyond a
reasonable dOUbt? Do you accept that?

A. Yes, I do.

Q. And you understand that the Defendant does not have
to present evidence of his innocence? Do you understand
and accept that principle?

A. Yes.

T~E COURT: That's all the questions she needs to answer.
Any other questions.

(Trial Tr., Vol. 1-B at 28)

The defense protested that under the court's method of
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questioning, "there is no place for rehabilitating the juror." Id.

Counsel pointed out that Juror 0002 had said "that she would

require us to put on some evidence in order to prove our

innocence." Id. The court responded that the juror must not have

understood defense counsel. He then instructed the juror that:

Q: (By the Court) You will be instructed that the
Defendant is never required to present any evidence in
his own behalf, and you may draw no inference from that
fact, and the Defendant does not have to testify or
otherwise present evidence in his own behalf. The State
is also required to prove the Defendant's guilt beyond a
reasonable doubt. Do you understand that?

A: Yes, I do understand that ... I believe I didn't
connect that. I'm sorry.

THE COURT: She answered that enough to move on.

1d. at 29.

The court ceased questioning, even though the juror answered

clearly that yes, because of what she already knew of the case she

would expect the defense to put on evidence. Id. The judge passed

Juror 0002 for cause, and the defense obj ected because: (1) they

were not allowed to properly question her, and (2) her answers

showed that she is biased against the defendant and should thus be

struck. Id.

Juror 0005 was the second and final juror which the court
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permitted counsel to voir dire. Juror 0005 admitted on her

questionnaire that she believed that Mr. Harlow was guilty. (Trial

Tr., Vol. 1-8 at 52). She admitted to the court that she had

already "formed that opinion of guilt from the arrest." Id. at 56.

When the defense tried to follow up on this statement, Judge

Stebner stated that the presumption of guilt was not "abnormal" and

then took over questioning of the juror. rd. at 58. He would not

permit the defense to ask whether there were circumstances under

which Juror 0005 thought it appropriate to impose the death penalty

or whether she would consider hypotheticals. rd. at 63. The court

repeatedly informed counsel that hypothetical questions were not

permitted. rd. at 63-65, 71. At the urging of the defense, the

court asked the juror if she would consider mitigating factors.

rd. at 64. She answered, "Are you asking if r could listen to your

instructions? Yes." rd. Her response is indicative of the entire

jury panel's being manipulated by a judge unwilling to allow an

appropriate and valid voir dire.

The judge would not permit the defense to voir dire Juror 0005

on any specifics regarding the defendant concerning his prior

convictions or whether the juror could impose a life sentence. rd.

at 68-70. He also would not allow the defense to ask a follow up
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question about mitigation. He did note the propriety of such

questions and told counsel that he would permit them to question

jurors on this issue starting "with the next juror." Id. Such

questioning never took place, however, because Juror 005 was the

last juror that Judge Stebner permitted counsel to voir dire.

Judge Stebner passed her for cause, over defense's objection, and

recognized the continuing objection of the defense. Id. at 75-76.

By the time the group reached Juror 0020, the judge took over

voir dire completely. 9 Juror 0020 told the court that she had

heard about the case. She stated that she heard her boss speaking

to a group of employees about another potential juror. (Trial Tr.,

Vol. 2-A at 18). Judge Stebner did not inquire into what she had

heard. In addition, even though the conversation involved another

panelist, Judge Stebner did not ask who the potential juror was or

if the potential juror was present for the conversation. Id.

Instead he asked, "So you have formed no opinions about the guilt

or innocence of the Defendant in this case, is that correct?" Id.

at 20. Though he strictly forbade hypothetical questions, Judge

Stebner ended his questioning of this juror by asking "If you were

9 Between Juror 0005 and Juror 0020, Judge Stebener questioned
six (6) potential jurors. With each juror, the judge asked the
initial questions and allowed the parties to ask limited follow up
questions. (Trial Tr., Vol. 1-B at 78 to 146).
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the Defendant in this case, Mr. Harlow, would you want someone like

you on the jury at this point?" rd. at 23-24. Juror 0020' s

response was less than reassuring, "Oh yeah, I hope so." Id. at

24. With that, Judge Stebner passed Juror 0020 for cause. The

defense objected to Juror 0020 and to the entire panel and asked

for a mistrial. Counsel argued to the court that, "I know

absolutely nothing about this juror other than answers to leading

questions that she's already answered in her questionnaire .... there

was no question and answer, true question and answer between the

court and this juror." Id. at 24-25. While the court did not

specifically rule on the motion for mistrial, the questioning of

potential jurors continued. Id. at 27.

Juror 0105 admitted in her questionnaire that she had already

formed an opinion. She asserted that she "believe [d] all were

gUilty of some type of involvement, but to what extent, I do not

know." (Trial Tr., Vol. 3-A at 19). Judge Stebner refused to

inquire into the statement, and did not even ask what it was that

she believed they were guilty of. Id. Instead, without probing

into the statement at all, he only asked if she could set this

aside. She responded equivocally, stating "I believe I could."

Id. Judge Stebner declined to follow up on this answer at all, and
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passed Juror 0015 for cause. Id.

Juror 0053 wrote in her questionnaire that she had read about

the case in the paper. (Trial Tr., Vol. 4-A at 11). Again, Judge

Stebner refused to ask the juror what she read or where she read

it. 1.!;L. Instead, he asked, "and you indicated, when you filled

out the questionnaire, that you have formed no opinion about the

innocence or guilt of the Defendant as a result of that

information." Id. "That is true," she replied. Id. The defense

objected to Juror 0053, stating, "We've got little if any

information." Id. at 14.

Juror 0182 told the court that he heard rumors about the case

since filling out his questionnaire. It appears that the rumors

may possibly have come from other panel members. Juror 0182 told

the court that he had heard "the Thermopolis gossip, you know, as

people come in. They don't say too much, just tidbits." (Trial

Tr., Vol. 4-8 at 89). Though urged by the defense to inquire into

the source and substance of the gossip, the court refused (Petition

Ex., Vol. 4 at A983). The judge did not ask, and Juror 0182 did

not volunteer, what he meant by "as they come in." It appears,

though, that Juror 0182 was saying that as people came in for voir

dire, they were discussing the case. The judge did not inquire
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further on this issue. The juror was passed, over defense

objection, with absolutely no explanation of the troubling answers.

The publicity in Thermopolis surrounding the murder of

Corporal Martinez and Dowdell's life verdict was vast and

pervasive. Over half of the jurors empaneled were aware of the

trial and one-third had already formed an opinion and believed that

the defendant was guilty. The voir dire questions asked were

hollow, leading, and elicited meaningless "yes or no H responses.

As a result, Mr. Harlow's defense team was left to use their

preemptory challenges in a "scattershot H fashion, having little or

no information about the true level of knowledge of each potential

juror and how that knowledge would influence their decision about

the fate of Mr. Harlow. The defense team, similarly, remained in

the dark about the individuals who would ultimately render a

verdict in Mr. Harlow's case.

II. Voir Dire - Death Penalty Bias

This Court also finds that the trial court's limited

questioning was inadequate to uncover the jurors' feelings and

views about the imposition of the death penalty. The questioning

consisted almost entirely of yes or no questions. The convoluted

questions were long and compound.
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and excerpted from the juror questionnaire. All questions were

prefaced with legal instruction. The questions were asked in such

a manner to elicit the barest of yes or no answers with no further

probing. Frequently, the jurors' answers were unclear, and it was

difficult to discern what their views were.

At the beginning of voir dire, the defense counsel entered a

continuing objection to the court's leading, truncated questioning

of the jurors. The defense renewed the objection often, and the

court accepted the defense's objection "as a continuing objection

on every single juror so that you don't have to go through that on

every single juror. N (Trial Tr., Vol. 2-A at 27; Trial Tr., Vol.

4-A at 22; Trial Tr., Vol. 5-A at 31; Trial Tr., Vol. 1-8 at 7;

Trial Tr., Vol. I-A at 9).

Often the jurors' answers revealed no real information. Juror

0052 was passed for cause, over objection by the defense, and was

subsequently empaneled as a juror. Due to the judge's leading, yes

or no questions, the defense objected based upon "the totally

inadequate voir dire, whether it's from counselor from the Court.

We've got no information on that man other than the little biddy

bi t that he offered. N (Trial Tr., Vol. 2-8 at 10).

Defense objected to Juror 0075 for similar reasons.
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0075 was employed by another venire member. The judge asked if her

views would be affected by this employment relationship. After "a

long pause", Juror 0075 answered that she would not be biased by

that fact. (Trial Tr., Vol. 2-B at 60) The defense moved to

strike Juror 0075 because they "have very little information about

her except that she worked for one of the other jurors who was

struck for cause." 1d. at 60-61. Once again, the defense pointed

out that "The Court didn't follow-up. I think that it needed to be

followed up. I would request that she be brought back, but in the

alternative, she should just be struck." 1d.

Several of the jurors gave ambiguous answers about imposition

of the death penalty. When asked on her questionnaire whether she

would always impose the death penalty, Juror 0117 wrote "always is

a very strong definite term. No, I could not say that I would

always impose the death penalty." (Trial Tr., Vol. 3-A at 54).

The defense pressed the court to ask for an explanation of her

answer. 1d. The court chose only to again ask the same question

from the juror questionnaire, limiting her answer to yes or no, and

thus, eliminating the explanation. She also wrote on her

questionnaire, "I believe in the death penalty but have no

impartial view in deteL'mining whether it be used or not used," 1d.
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at 55. Again, the defense asked the court to follow up, arguing

that the answer is "ambiguous." Id. Prosecutor Campbell, however,

told the court that "her questionnaire and her answers are what we

are entitled to, not an open discussion." Id. at 55-56. In

apparent agreement with Prosecutor Campbell's mischaracterization

of the law, Judge Stebner passed the juror for cause and eventually

selected her as one of Mr. Harlow's jurors.

Just as the defense team was forced to proceed with the lack

of knowledge regarding pre-trial pUblicity, the Harlow defense team

was again forced to peremptorily strike several jurors because

their views on the death penalty were not made clear during voir

dire. Because the jurors were not properly questioned or, in the

alternative, excluded, the defense was essentially forced to waste

peremptory challenges. The defense had to waste three peremptory

strikes on jurors who did not express clear views on the death

penalty. As the defense pointed out in many objections, these

jurors could be automatic death jurors, but there was no subsequent

questioning to allow that determination.

III. Voir Dire - Specific Bias

Even questions regarding specific biases of individual jurors

were greatly limited by Judge Stebner. Although counsel was
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permitted to question the panel in general voir dire, the scope of

the questions was very limited. 'o Prosecutor Campbell questioned

the potential jurors first. He began by asking potential jurors

about medical hardships and whether they were acquainted with any

of the witnesses. Next, he asked if they had some reason that they

could not be on the jury, specifically, if they had been

"profoundly impacted" by prior jury service or as victims of crime.

Further, Mr. Campbell asked to see:

... by a show of hands, those who just have been a victim
of crime, but that have very strong feelings that might
affect your service as a juror about that victimization?
And that can be anything, hard feelings about the cops
because they didn't solve it, you might hold it against
a defendant for just being a defendant. Anything like
that? Anyone with strong feelings one way or another?

(Trial Tr., Vol. l-A at 92-93).

He told them that "if there's anybody who wants to talk to us

individually about that, we'll just make some notes of that, do it

another time individually." Id. Only one juror raised his hand. ll

10 Due to the size of the panel, general voir dire was split
into three separate groups, each appearing at a different time.
The attorneys were permitted to ask initial questions of the entire
group each time.

11 The juror who raised his hand was Juror 111, whose brother
was murdered with a pair of scissors when someone broke into his
home. (Trial Tr., Vol. I-A at 93). Juror 111 told the court that
the perpetrator of that crime spent one year in a half way house
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Campbell passed the panel for cause. Id. at 96. This question was

only asked of the first panel, the latter two panels were not asked

about crime at all. Id. The jurors were not asked about it again.

ld. Nor were they asked in general voir dire about any specific

answers from their questionnaires. "If there are specific things

in the questionnaire that come up," Judge Stebner told the

attorneys, "we'll deal with those in individual voir dire." (Trial

Tr., Vol. l-A at 85).

Ul tima tely, however, the judge did not deal with specific

answers in individual voir dire. Juror 0026 wrote in her

questionnaire that her husband was killed in the penitentiary.

This fact went completely unnoted by Judge Stebner until the

defense called his attention to it. (Trial Tr., Vol. 2-A at 70).

Though urged by defense counsel to do so, the judge refused to

inquire into the circumstances of the death of Juror 0026' s

husband. Id. He refused to even ask if her husband was an inmate

or an officer. Id. Judge Stebner asked only whether she could set

his death aside when considering the allegations against Mr.

Harlow. Id. He then passed her for cause. The defense objected

and never paid court ordered restitution. Mr. Campbell asked if
that would "affect your ability to start with a clean slate for Mr.
Harlow in this case." Id. Juror 111 replied "no". Id.

176



Case 2:05-cv-00039-CAB     Document 210-3      Filed 02/15/2008     Page 37 of 92

to the juror, pointing out that her husband could very well have

been employed at Wyoming State Penitentiary. Judge Stebner

responded that the question might have been more appropriate for

general voir dire. rd. The court's reasoning is unsound, as the

attorneys were expressly prohibited from asking specific questions

in general voir dire. (Trial Tr., Vol. I-A at 85). Despite the

restrictive questioning, Juror 0026 was selected as a final juror

determining Mr. Harlow's fate.

Juror 0158 answered in his questionnaire that he had a close

personal relationship with a corrections officer. Once again, the

defense asked the court to inquire into the answer, and once again

the court refused. (Trial Tr., Vol. 4-B at 19). The court did not

ask the juror about the nature of the relationship or even where

the corrections officer was employed. rd. Judge Stebner asked

only if the juror would be able to se the relationship aside, a

question that was totally meaningless without even knowing what the

relationship was. rd. The defense objected to Juror 0158, noting

that the corrections officer in question could very well work at

WSP, and could even have worked there with Corporal Martinez. rd.

Juror 0158 sat on Mr. Harlow's final jury.

The defense team's lack of knowledge about specific biases
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held by individual jurors again made the use of preemptories

difficult. Knowing little about the circumstances which shaped the

individual jurors' lives, the defense attorneys were forced to

exercise several preemptories in an uninformed fashion, using one

on a man related to a prison guard and another on a man who had

been the victim of several crimes and never felt "he got justice."

(Trial Tr., Vol. 8-A at 98).

One of the final jurors and three of the jurors peremptorily

struck by the defense appear, upon reflection of this Court, to be

jurors who would automatically impose the death penalty upon

conviction, and thus should have been excused for cause under

Morgan v. Illinois, 504 U.S. 719 (1992).

Juror 0188 appears to have been an automatic death penalty

juror. She wrote in her questionnaire that she "believe [d] the

death penalty is appropriate in certain instances and when the

evidence is incontrovertible." (Trial Tr., Vol. 4-8 at 105). The

court asked her if that was still her answer, and she replied that

it was. Id. Defense counsel asked the court to pursue this answer

and find out what "certain instances" Juror 0188 was referring to.

(Petition Ex., Vol. IV at A988).

to expand on what she meant.

The court then asked if she cared

Id. Juror 0188 stated that she
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"would have to be very convinced beyond any kind of a doubt at all

before I would feel comfortable in that." Id. The court did not

ask her if she would impose the death penalty as long as she was

convinced of the evidence. Thus, it appears that she conditioned

imposition of the death penalty solely on whether an evidentiary

standard was met. The defense was not permitted to inquire further

into what she meant, and the court refused to ask if there might be

a situation where she was convinced of the crime but nonetheless

would decline to support a life sentence. Id. at 106.

Mr. Harlow's defense team was also forced to use peremptory

challenges to strike several jurors who should have been removed

for cause. This is significant, because the defense objected to

every single juror and alternate and the court repeatedly

recognized throughout the proceedings the continuing objection to

voir dire leveled by the defense.

To make matters worse, jurors were excluded for cause who

could have possibly been beneficial to Mr. Harlow. Juror 0006 was

excluded by the court for her "feelings against" the death penalty.

She told the Court, both through her questionnaire and in her voir

dire, that it would be "hard for" her to impose the death penalty.

(Trial Tr., Vol. 1-8 at 87) "It would be difficult for me to
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enact that if someone was to be, say, found guilty, for me to enact

capital punishment; in other words, the death penalty, that would

be very hard for me." Id. at 88. Her answer showed that the

process for her would be fact intensive and laden with thought.

Id. at 89-90. This juror never stated that she could not impose

the death penalty, only that it would be "hard for" her. Id. at

91. In fact, she answered yes, that she could consider the death

penalty as an option. Id. at 90-91.

Defense counsel argued to the court both that the juror's

"personal view is in accordance with the law" and that she could

consider the death penalty as an option "depend[ing] on the facts."

(Trial Tr., Vol. 1-B at 87, 92). Despite these arguments, the

court struck her because she could not set aside her personal views

which would make it difficult for her to impose the death penalty,

not because she could not impose the death penalty. Id. at 92.

Similarly, Juror 130 was excused because she would have

difficulty imposing the death penalty, although this juror's

answers were unclear as well. First, she volunteered a story about

a child who had started a fight with and then jumped her son while

they were in school. (Trial Tr., Vol. A-4 at 51). This story was

the basis for "an opinion I have developed. Crime in general, so
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to speak." Id. She told the judge that the school had expelled the

boy:

How is this kid going to turn out? You know, he's 15.
Nobody wants him at home. He's being kicked out of this
school to this school and, you know, how is he going to
turn out? What kinds of crimes is he going to bring?
And in that aspect, I have a hard time with it.

She did not make clear what she meant, and the jUdge did not

ask. Instead, he turned to her questionnaire. However, it is

impossible to tell from his questions, what her feelings are:

Q: Do you- - in your questionnaire, you indicated that
you do not hold moral, religious, or personal views that
would require you to always impose the death penalty
following a conviction for first degree murder.

Your answer was no. Is that your answer today?

What's your answer today? In other words what has
what you've said here, would that prevent or

substantially impair you from sitting as a juror in this
case?

A: I would really like to say no, but I think it
would.

Id. at 54.

Importantly, the court did not ask the juror if she was

impaired from imposing the death penalty, but instead asked

whether she was impaired from sitting as a juror. Admitting that

"it was difficult to find out exactly why that would prevent or
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substantially impair her in which way," Judge Stebner nonetheless

excused the juror. Id. at 55. The defense submitted several

questions to the court, inquiring about how the incident with her

son impacted her views. (Petition Ex., Vol. IV at A967-68). The

judge declined to ask any of their questions. The defense

objected, arguing that her empathy would make her an excellent

juror, and had the court followed up on her feelings, he could have

determined exactly what her feelings were. Id. at 55-56.

Juror 0016 was similarly excused for being a scrupled juror.

On his questionnaire, Juror 0016 wrote that he "could consider the

death penalty only if it was proven to me that this person was

guilty." (Trial Tr., Vol. I-B at 132). When the court asked him

this question on voir dire, the juror initially equi voca ted,

telling the court several times that he did not think that he could

consider the death penalty. Id. at 133. The fourth time that the

court asked him the same question, he finally gave the negative

answer the court was looking for. Id.

Q: So you're saying to me that you would not set aside
those views and apply the law as I instruct you; is that
correct?

A: I don't think I'd be able to in that case for the
death penalty, no. I don't want to break the law or
anything, but I don't think that I'd be able to do that.

Q: You keep saying you don't think you could, but
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A: Okay. I don't - - I couldn't. I couldn't- -

Q: You could not?

A: I could not. Even if
guilty in my eyes and I said
be able to have him killed.

they proved him 100 percent
yes, he's guilty, I wouldn't

There would be no way.

Through his leading questions, Judge Stebner was able to

completely change the Juror's answers from his questionnaire. When

the panel was dismissed, defense counsel asked "that [Juror 0016]

be brought back for further voir dire and that I be permitted to

talk to [Juror 0016]." Id. at 142. Counsel's request was taken

under advisement, but ultimately, the potential jurors were not

returned for further questioning. Id. at 145.

Without a doubt, the Wyoming Supreme Court surely did give

this case, as it said, "meticulous and thoughtful consideration and

deliberation of the issues presented." Harlow v. State, 70 P.3d

179, 184 (Wyo. 2003). The bases question that a reviewing court

must ask is whether or not the voir dire questioning, in this case

by Judge Stebner, was reasonably sufficient to test the jury for

bias or partiality. To answer the issue of whether the trial

court's questions were like those approved of in Morgan v.

Illinois, 504 U.S. 719 (1992) or United States v. Davis, 583 F.2d

190 (5th Cir. 1978), does not provided this Court with adequate
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answers.

After a review of the voir dire in this case, this Court

cannot conclude that the voir dire of Judge Stebner was reasonably

sufficient to test the jury for bias or partiality. This Court

frankly doubts that there are many trial lawyers, or even trial

judges who would say yes.

The Court holds that Mr. Harlow was denied the right to an

adequate voir dire. The constitutional right to an impartial jury

includes the right to an adequate voir dire. Morgan v. Illinois,

504 U.S. 719, 729 (1992). Only through an adequate voir dire may

the trial court reliably exclude those potential jurors who are

biased or otherwise unable to decide the case on the evidence

alone. Id. at 729-730. Voir dire questions consisted of leading,

yes or no questions excerpted from the questionnaire. The

questions failed to elicit thoughtful or meaningful answers. Some

of the jurors did not understand the questions and at times their

answers directly contradicted their questionnaires. Some jurors

were passed without giving any answers to the court aside from

"yes" or "no." Other jurors admitted bias regarding guilt or

penalty and were not even questioned as to what that bias was.

Mr. Harlow was deprived of his right to adequate voir dire as
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to publicity and jurors' views on the death penalty. Some of the

jurors and alternates possessed opinions formed pre-trial as to

guilt, while others indicated views that they would automatically

impose the death penalty were Mr. Harlow found guilty. There were

some jurors that the defense knew absolutely nothing about. Mr.

Harlow was unable to obtain a jury free of bias against him as well

as free from bias on the question of punishment. He was forced to

wilste his peremptory strikes on jurors who had already made up

their minds about guilt, would automatically vote for death, or

that the defense knew nothing about .12

adequa tely questioned in voir dire.

None of the jurors were

It is axiomatic that "an

adequate voir dire is part of the constitutional guarantee of a

fair and impartial jury." Rosales-Lopez v. United States, 451 U.S.

12 Thi s Court's decision is not based upon the belief that Mr.
Harlow's constitutional rights were violated because he was forced
to waste peremptory strikes on automatic death jurors. Rather, it
was the inadequate voir dire of the entire jury panel, including
seated jurors, alternates, and jurors peremptorily struck that
violated Mr. Harlow's rights. Mr. Harlow's case is dissimilar to
Ross v. Oklahoma, 478 U.S. 81 (1998), where a defendant claimed a
constitutional violation because he was forced to use a peremptory
strike on an impartial juror. 478 U.S. 81. The defendant in Ross
did not challenge for cause any of the jurors seated in his case
"and he has never suggested that any of the twelve was impartial."
Id. Mr. Harlow, on the other hand, objected to every single juror
seated and levied a continuing objection, which was frequently
acknowledged by the court. Thus, he is not claiming a
constitutional violation based solely on an impartial juror
peremptorily struck by the defense.
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182 (1981). Generalized "follow the law questions" will not

satisfy this constitutional

adequately detect juror bias.

guarantee because they do not

Morgan v. Illinois, 504 U.S. at 734-

736. In Mr. Harlow's case, "generalized follow the law questions"

were all that were asked of the jury. Because he did not receive

a constitutionally adequate voir dire, Mr. Harlow's conviction and

sentence of death must be set aside.

Respondent, Mr. Murphy, asserts that the jury selection claim

is procedurally defaulted because it advances legal theories and

facts beyond those urged on Mr. Harlow's direct appeal. This Court

disagrees and adopts the reasoning stated in Mr. Harlow's traverse,

and finds that the claim was fairly presented to the Wyoming

Supreme Court. See Hawkins v. Mullin, 291 F.3d 658, 664 (lOth Cir.

2002) (a claim is "fairly presented" to the state courts if the

prisoner raises "the 'essential substance' of [his] claim to the

state court"). Furthermore, review of most aspects of the claim is

de novo, since the Wyoming Supreme Court addressed the merits only

of Mr. Harlow's claim that the trial court violated Morgan v.

Illinois by not making adequate inquirles of pro-death penalty

jurors.

1999) .

See LaFevers v. Gibson, 182 F.3d 705, 711 (10th Cir.
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Mr. Harlow now advances two related arguments under Morgan.

First, that questioning was inadequate to allow the court and the

parties to identify and exclude so-called "automatic death penalty"

jurors, and second, that one or more such jurors actually served on

Mr. Harlow's jury. Because the state court adjudicated the

essential merits of these claims, see Harlow v. State, 70 P.3d 179,

187-89 (Wyo. 2003), this Court must review them through the lens of

28 U.S.C. § 2254 (d). Under the AEDPA, the Court cannot grant

relief unless the Wyoming Supreme Court's decision was (a)

"contrary to" or an "unreasonable application of" clearly

established federal law, as determined by the United States Supreme

Court, Or (b) based upon an unreasonable determination of the facts

in light of the state court record. 28 U.S.C. § 2254 (d).

The Morgan-related portions of Mr. Harlow's claim satisfy this

standard. First, the state court's decision is an unreasonable

application of, and contrary to, Morgan. Although the state court

correctly held a defendant is not entitled to ask any particular

form of "life-qualifying" question, Harlow, 70 P.3d at 188-89, that

principle does not alter a trial court's more fundamental

obl~gation to ask adequate questions when probing for already

apparent sources of bias.
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Morgan itself recognizes a defendant's due process right to

unbiased jurors, and that ~general fairness u questions are

inadequate. Morgan, 504 O.S. at 736. Indeed, Morgan's entire

holding stems from the premise that a sentencer is constitutionally

obligated to consider the individual facts and circumstances of the

offender and the offense. Id. That premise cannot be met when, as

here, jurors suggest specific sources of possible bias, only for

the court to forbid that questioning. The court's refusal to

permit more pointed questioning of a juror whose husband was killed

in prison is an illustrating case in point. (Trial Tr., Vol. 2-A

at 70).

Second, the state court's ruling is "based on U an unreasonable

determination of the facts under 28 O.S.C. § 2254(d) (2), because

the court's opinion focuses almost solely on the ~life

qualification u question proposed by the defendant, while ignoring

abundant facts of record that demonstrate clear inadequacies in the

trial court's questioning (see below).

IV. VOIR DIRE WAS INADEQUATE AS TO PUBLICITY

It is well-established that intense pretrial publicity and

media focus on a case may so encumber and undermine the fairness of

a criminal proceeding that the defendant's Due Process rights may
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be violated. Sheppard v. Maxwell, 384 U.S. 333, 363 (1966). These

same factors may also unconstitutionally impair the ability to

select a °fair and impartial" jury. Irvin v. Dowd, 366 U.S. 717,

729 (1961). It is crucial that voir dire adequately explore the

opinions formed by jurors. If an issue of bias surfaces before

trial, it is the trial court's responsibility to conduct an

adequate inquiry. Oswald v. Bertand, 374 F.3d 475, 484 (7th Cir.

2004); ~ also United States v. Barber, 80 F.3d 964, 968 (4th Cir.

1996). The greater the probability of bias, °the more searching

the inquiry needed to make reasonably sure that an unbiased jury is

impaneled." Oswald v. Bertand, 374 F.3d at 480. Mr. Harlow's

trial took place amidst negative publicity literally calling for

his death. The trial court here knel" of the pervasive and

opinionated media coverage. The court even took jUdicial notice of

the publicity surrounding Mr. Harlow's co-defendant's trial and

resulting life verdict. Media accounts included details about the

crime, including that Mr. Harlow was found with blood On him and

had confessed. ITr. of Sept. 22, 1998 Hearing at 25-26).

Nevertheless, the court refused to permit adequate inquiry into the

publicity exposure and resulting bias. Although the jUdge asked

all of the jurors if they could set aside what they had read or
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opinions that they had formed, the question was meaningless and

empty because the court had no idea what the jurors had read or

what opinions they had formed, and the juror's answers of "yes" or

"no" gave no real information to any party regarding how that juror

really felt.

Counsel for Mr. Harlow repeatedly objected to the court's

cursory and leading questions to the jurors. They urged the court

to inquire into the source and substance of media reports, before

merely asking if the jurors could set aside what they had learned.

The court refused to permit such questions. The resulting jury was

impermissibly biased. Seven of the twelve jurors and three of four

alternates admitted to media exposure. Four of the jurors and one

of the alternates told the court that they had already formed

opinions that Mr. Harlow was guilty. In addition, six of twelve of

the defense's peremptory strikes had to be exercised to eliminate

potential jurors who admitted that they had already formed an

opinion about the defendant's guilt or innocence.

Mr. Harlow's defense team avidly sought to question the

jurors as to their exposure to pUblicity as well as the substance

of their opinions and bias. Defense counsel directed the court's

attention to two Fifth Circuit cases discussing the importance of
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exploring pUblicity with a juror in voir dire. United States v.

William, 523 F. 2d 1203, 1210 n.10 (5th Cir. 1975) ("Continual

protestations of impartiality from prospective jurors are best met

with a healthy skepticism from the bench."); United States v.

Hyde, 448 F.2d 815, 848 (5th Cir. 1975) ("It is for the court, not

for the jurors themselves to determine whether their impartiality

has been destroyed by any prej udicial publici ty they have been

exposed to.") (Trial Tr., Vol. 1-8 at 108).

Prosecutor Campbell cited to McVeigh and its "closely tailored

voir dire" for his proposition that the trial court did not need to

probe into the juror's admitted opinion and bias. (Trial Tr., Vol.

1-8 at 110); United States v. McVeigh, 153 F.3d 1166 (10th Cir.

1998). However, the voir dire in Mr. Harlow's case was much more

limited than that permitted in McVeigh. The questionnaires show

glaring differences with regards to publicity. In Mr. Harlow's

voir dire, when jurors admitted to having been exposed to publicity

and forming opinions, Judge Stebner did not inquire about the

nature of that publicity. The McVeigh questionnaire, on the other

hand, devoted four pages to the issue of publicity and asked not

only if the venire person had heard about the case, but probed

further to determine what the potential juror heard, the extent of
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their knowledge, and where it came from.

AI068-1072) .

(Petition Ex., Vol. 4 at

The notion that the defense's proposed voir dire into the

above areas was constitutionally required finds firm support in

Irvin v. Dowd, 366 U.S. 717 (1960) There, as here, the defendant

was charged with a highly publicized murder in a "small community 

- so much so that curbstone opinions, not only to petitioner's

gUil t but even as to what punishment he should receive, were

solicited and recorded on the public streets " Id. at 725. In

the present case, similar to Irvin, the defendant's prior

convictions and purported confession to other murders was widely

circula ted in the media. The trial was held in a small

community that did not have frequent capital murders or trials.

For these and other reasons, the Supreme Court observed "the force

of this continued adverse publicity caused a sustained excitement

and fostered a strong prejudice among the people of Gibson County."

Id. at 726. In Irvin, as in the present case, the venire panel had

a high degree of fixed opinion on the issue of guilt. Id. at 727.

The high level of publicity combined with the small community

in this case called for the judge's further inquiry into publicity,

distinguishing this case from Mu'min v. Virginia, 500 U.S. 415
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(1991). In Mu'min, the Supreme Court held that the defendant did

not have a constitutional right to ask the jurors specific

questions about the ~content" of publicity. However, the

circumstances of Mu'min differ markedly from those presented here.

One, Mu'min did not involved the ~wave of pUblic passion" which the

trial court here faced. Id. at 429. Mu'min was convicted of

murder just outside of Washington D.C. Id. The Court noted that

there were hundreds of murders in the urban area where Mu'min was

sentenced, unlike the small community in Irvin v. Dowd. Id.

Further, the media coverage present in Mu' min was nowhere as

damaging as that in Irvin v. Dowd, which, similarly to the present

case, included details of defendant's confession, prior violent

crimes, and numerous opinions as to guilt and punishment. ~

Rejecting Mu'min's contention that he was entitled to ask

jurors about the ~content" of publicity to which they had been

exposed, the Supreme Court took pains to distinguish the relatively

innocuous case before it from Irvin. Indeed, the Court expressly

left open the question of whether content based voir dire would be

appropriate in cases like Irvin, stating ~had the trial court been

confronted with a 'wave of public passion' engendered by pretrial

publicity that occurred in connection with Irvin's trial, the Due
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Process Clause of the ~ourteenth Amendment might well have required

that." Id. at 429-30. ~or proof of such publicity and the

resulting "wave of public passion," one need look no further than

the trial court's own findings:

"This obviously is one of the most publicized series of cases,
at least in recent Wyoming history, and I take notice of that
from my own observations, as well as the proceedings in this
case."

(Trial Tr., Vol 7 at 13).

Secondly, Mu'min is inapposite because only one juror in that

case admitted to having formed an opinion based upon pre-trial

publici ty. Id. at 431. That juror was excused for cause. "'One

juror who equivocated as to her impartiality was excused by the

trial court on its own motion." Id. at 431. "None of the seated

jurors indicated that he had formed an opinion." Id. The Supreme

Court in Mu'min took pains to distinguish the case from Dowd, in

which, eight of the twelve jurors expressed opinion as to guilt.

Id. at 428. In doing so, the court carved out an exception for

cases involving such pervasive public opinion:

It is quite possible that if voir dire interrogation had
revealed one or more jurors who had formed an opinion
about the case, the trial court might have decided to
question succeeding jurors extensively.

Id. Notably, in Mr. Harlow's case, seven of the seated jurors and
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one alternate stated that they had formed an opinion as to the

guilt of defendant.

Third, the voir dire in Mu'min was much more extensive than

that in Mr. Harlow's case. It was "in no way perfunctory." Id. at

431. In Mu'min, the court approved 24 questions from the defense

and asked four questions on general voir dire regarding pUblicity

and bias. Id. at 419. The jurors were then questioned in groups

of four. Id. at 432. A juror who had admitted to being exposed to

pUblicity on general voir dire, was then asked follow up questions

in his or her group of four aimed at determining whether the

potential juror was biased due to publicity. Id. If the jurors

had read or heard about the case, the court then asked them the

following questions:

WouJ.d the information that you heard, received, or read
from whatever source, would that information affect your
impartiality of the case?

Is there anyone that would say what you've read, seen,
heard, or whatever information you may have acquired from
whatever the source would affect your impartiality so
that you could not be impartial?

Considering what the ladies and gentlemen who have
answered in the affirmative have heard or read about this
case, do you believe that you can enter the jury box with
an open mind and await until the entire case is presented
before reaching a fixed opinion or conclusion as to the
guilt or innocence of the accused?

In view of everything that you've seen, heard or any
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information from whatever source that you've acquired
about the case, is there anyone who believes that you
could not enter the jury box with an open mind and wait
until the entire case is presented before reaching a
fixed opinion or a conclusion as to the guilt or
innocence of the accused?

Id. at 419. Mr. Harlow's court asked no questions about publicity

in general voir dire. Though several jurors admitted to discussing

the case with others or hearing others talk about the case, either

in individual voir dire or on their questionnaires, the court never

asked them with whom they were talking, when, or where.

It is not enough to simply ask whether the jurors can set

aside their opinions. A reviewing court must examine whether "the

juror's protestations of impartiality [should) have been believed."

Patton v. Yount, 467 u.s. 1025, 1036 (1984). In Mr. Harlow's case,

the majority of the panel of potential jurors did not claim to be

impartial. Additionally, it is impossible to truly know whether

jurors could set aside their opinions, without even knowing what

those opinions are. Mr. Harlow had a right to a verdict and

sentence "induced only by evidence and argument in open court and

flot by any outside influence, whether of private talk or public

print." Patterson v. Colorado, 205 u.s. 454, 462 (1907) The

initi.al examination of Mr. Harlow's

196

jury did not pass



Case 2:05-cv-00039-CAB     Document 210-3      Filed 02/15/2008     Page 57 of 92

constitutional muster because it did not ensure that his jurors

were free from outside influence.

Based on the foregoing principles of law, this Court holds

that Mr. Harlow was not permitted adequate voir dire into the

pervasive publicity to which the jurors were exposed and the pre

trial opinions formed by some of his seated jurors. Seven seated

jurors admitted being familiar with the case and three admitted to

having already formed opinions.

Mr. Harlow was not permitted adequate voir dire into the

opinions formed by seated jurors 0002, 0005, 0020, and 0105 and

alternate juror 0237. Seated juror 0002 told the court that she

would require the defense to put on evidence because of what she

had read about the case. (Trial Tr., Vol. l-B at 19). Seated

juror 0005 admitted to the court that she had already "formed that

opinion of guilt from the arrest." Id. at 56. Seated juror 0105

"believe [d] all were guilty of some type of involvement, but to

what extent, I do not knOl.,." (Trial Tr., Vol. 3-A at 19).

Finally, alternate juror 0237 told the court he had read about,

"Mr. Martinez had a family and stuff, I recall that from the - 

you know. You always have kind of a negative, you know, feeling

about that. But, as far as, you know, I don't feel like I'm real
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judgmental. I could probably listen to the facts." (Trial Tr.,

Vol. 5-A at 140). The examinations of these jurocs regarding

pUblicity and their opinions was perfunctory and was inadequate to

determine whether or not they could truly set aside their pre-trial

opinions.

V. VOIR DIRE WAS INADEQUATE AS TO DEATH PENALTY BIAS

It is critical in capital voir dire that there be a meaningful

and thoughtful probing of the prospective jucors' attitudes and

beliefs concerning the death penalty; "general fairness" or "can

you follow the law" questions are plainly insufficient to

accomplish this. Morgan v. Illinois, 504 u.s. 716, 736 (1992)

(" l a] s to general questions of fairness and impartiality, such

jurors could in all truth and candor respond affirmatively,

personally confident that such dogmatic views are fair and

impartial, while leaving the specific concern unprobed") .

Part of the guarantee of a defendant's right to an
impartial jury is an adequate voir dire to identify
unqualified jurors ... Voir dire plays a critical function
in assnring the criminal defendant that his
[consti tutional] right to an impartial jury will be
honored. Without an adequate voir dire the trial judge's
responsibility to remove prospective jurors who not be
able to impartially follow the court's instructions and
evaluate the evidence cannot be fulfilled.
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rd. at 729-30.

The trial court's questioning of jurors' penalty-based bias

was fatally flawed in three distinct respects. First, jurors'

general views on the death penalty were not sUfficiently probed,

leaving counsel all but ignorant of almost every juror's views.

Jurors 0052 and 0075, for example, gave no real information to the

parties or the court. Each juror did nothing more than complete

the court's perfunctory questionnaire, only to answer the court's

perfunctory and leading questions "correctly.H Both jurors

answered "yes H to the question of whether they stood by their

written questionnaire responses. (Trial Tr., Vol. 2-B at 6, 57

58). The written responses, in turn, said "noH to the question of

whether the juror would "always impose the death penalty following

a conviction for first degree murder H and "noH to the question of

whether the juror held "moral, religious or personal views which

would prevent or substantially impair [them] from considering the

death penalty under any facts and circumstances. H (Trial Tr., Vol.

2-B at 6, 57-58). Juror 0075 even acknowledged some confusion over

the court's language of "prevent or substantially impair,H but,

without further clarification, said she could choose a sentence

based OIl "facts. H (Trial Tr., Vol. 2-B at 57-58).
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Such questioning was wholly inadequate to detect those jurors

not willing or able to give meaningful consideration to a sentence

less than death for first degree murder. A juror might honestly

answer "no" when asked whether he or she would always impose death,

even if the juror might consider a life sentence only as a remote

or metaphysical possibility. (Trial Tr., Vol. 3-A at 54) ("always

is a very strong definite term"). Likewise, a juror might not

grasp the definition of first degree murder when asked whether it

warrants an automatic death sentence. A juror could honestly

answer "no" to the same question, and then reserve the death

penalty for those murderers who act with premeditation and not in

self-defense.

Jurors may entertain completely inconsistent beliefs without

realizing it, much less acknowledging it in response to vacuous

questions that are not genuinely aimed at detecting bias. See

Morgan, at 735-36 & n.9 ("That certain prospective jurors maintain

such inconsistent beliefs-that they can follow the law, but that

they will always vote to impose death for conviction of a capital

offense-has been demonstrated, even in this case."). Juror 0188

illustrates the point. She believed in the death penalty in

"certain instances and when the evidence [was] i.ncontrovertible."
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(Trial Tr., Vol. 4-8 at 105) Juror 0188's response suggests that

"incontrovertibleH evidence of the defendant's guilt may be among

the "certain instances H in which she would always impose death as

a juror. At most, Juror 0188 revealed a belief that any first

degree murderer should be given death if proven guilty beyond a

reasonable doubt. At the least, Juror 0188 was unable or unwilling

to consider mitigating evidence, since death-worthiness apparently

depended on the certainty of the defendant's guilt. In either

case, defense counsel was entitled to probe the issue further. Mr.

Harlow's inability to detect death-certain jurors made his trial

fundamentally unfair.

A second problem is that counsel was unable to follow-up on

jurors who proffered or volunteered case-specific reasons limiting

their ability or willingness to impose a life sentence. Though the

jurors already knew much about the case through the media, Judge

Stebner would not allow them to be asked any questions regarding

facts specific to the case. Whether or not the Constitution

requires case-specific questions on death qualification as a

general matter, see United states v. McVeigh, 153 F.3d 1166, 1207

08 (10th Cir. 1998), it at least forbids the seating of jurors

unable to follow the law impartially in the case before them. In
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death penalty cases, the sentencer is required to "consider"

mitigating evidence and to be able to "give effect" to it. See

Penry v. Johnson, 532 U.S. 782, 796 (2001) ("the key under Penry I

is that the jury be able to 'consider and give effect to [a

defendant's mitigating] evidence in imposing sentence.''').

A juror already committed to a death sentence before hearing

any mitigating evidence whatsoever can neither meaningfully

"consider" nor "give effect" to mitigating evidence, and cannot

fashion an individualized sentence. Such biases must be probed or

will inevitably go undetected, particularly in a caSe such as Mr.

Harlow's, featuring such rich pretrial awareness by the voir dire.

Mr. Harlow was instead precluded from discovering whether jurors

were already committed to a choice of sentence based on what they

already "knew" about his case. Juror 0214, for example, said a

defendant already in prison "might forfeit his rights," depending

upon "why he's in there." (Trial Tr., Vol. 5-A at 79-80).

Likewise, Juror 0026 disclosed that her husband had been killed in

prison, but the court forbade inquiry into the matter. (Trial Tr.,

Vol. 2-A at 70). When jurors themselves advance reasons for

possible bias -- based upon uncontested facts of the case at hand

-- it is unthinkable that a court would forbid further inquiry.
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See State v. Jackson, 836 N.E.2d 1173, 1190-92 (Ohio 2005) ("Counsel

were merely attempting to discover whether prospective jurors could

fairly consider imposition of a life sentence in a case involving

a three-year-old murder victim. While it is improper for counsel

to seek a commitment from prospective jurors on whether they would

find specific evidence mitigating ... counsel should be permitted to

present uncontested facts to the venire directed at revealing

prospective jurors' biases. H
); Turner v. Murray, 476 U.S. 28, 36-37

(1986) (defendant entitled to ask about racial bias in cross-racial

murder case) .

Third, the trial court misread the Tenth Circuit's holding in

McVeigh as a blanket prohibition against case-specific questioning

on voir dire. While McVeigh held that Morgan does not require

case-specific questions, the court stated that such questions are

improper because they seek "to determine what prospective jurors

thought of the death penalty in regards to this particular case."

McVeigh, 153 F.3d at 1207-08. However, because Morgan's "entire

premise H is that "highly general questions may not be adequate to

detect specific forms of juror bias," its holding suggests that,

"in appropriate circumstances, the parties should be allowed to ask

more specific questions to investigate potential bias. H
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States v. Fell, 372 F.Supp 2d 766, 769 (D. Vt. 2005). McVeigh,

then, does not preclude all case specific questions, but only those

aimed at asking jurors to commit to a sentence. Under Morgan,

jurors must be able to consider and give effect to mitigating

evidence.

Morgan's holding is rooted in a long line of Supreme Court

cases requiring that jurors consider and be permi t ted to give

effect to mitigating factors relating to the individual defendant

before assessing the ultimate punishment. In Woodson v. North

Carolina, 428 U.S. 280, 303 (1976), the Supreme Court first held

that imposi tion of amanda tory dea th sentence wi thout cons ide ra tion

of the character and record of the individual defendant is

inconsistent with the fundamental respect for humanity that

underlies the Eight Amendment. The Court reaffirmed and extended

this principle in Sumner v. Shuman, 483 U.S. 66, 78 (1977), by

invalidating a mandatory death sentence imposed on a Nevada inmate

(who had been serving a life term without parole) for killing a

prison guard on the ground that the sentencing scheme failed to

give individualized consideration to the defendant's mitigating

circumstances. The Court's holdings in Woodson and Shuman are

given practical effect in Morgan as applied to the selection of all
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capital juries.

The types of questions prohibited by the McVeigh opinion have

come to be known as "stake out" questions. "True 'stake out'

questions 'ask a juror to speculate or recommit to how that juror

might vote based on any particular facts.'" united States v.

Johnson, 366 F.Supp. 2d 822, 841 (N.D. Iowa 2005), quoting United

States v. McVeigh, 153 F.3d at 1207. Counsel in Mr. Harlow's case

cannot be accused of attempting to "stake out" any jurors. Counsel

explained that he wished to ascertain whether jurors could

realistically consider a life sentence if the State's basic

allegations were proven, not whether the jurors would tend to vote

for a particular sentence under particular facts. "It is difficult

to see how a question that asks about a juror's ability to

consider both life and death sentences 'stakes-out' or

'pre-commits' a juror to vote one way or the other." Johnson, 366

F. Supp. 2d at 843; accord United States v. Fell, 372 F. Supp. 2d

766,771 (D. Vt. 2005) ("There is a crucial difference between

questions that seek to discover how a juror might vote and those

that ask whether a juror will be able to fairly consider potential

aggravating and mitigating evidence.")

For all three of these reasons, voir dire in Mr. Harlow's
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trial was not a constitutionally adequate means of detecting which

jurors were genuinely impartial as to sentence and genuinely able

to consider the individual circumstances of the offender and the

alleged offense. When deciding which jurors to challenge for

cause, which to peremptorily strike, and which to approve, counsel

could do little more than guess.

VI. VOIR DIRE DID NOT ADEQUATELY DETERMINE NUMEROUS JUROR-SPECIFIC
BIASES

During general voir dire, the court did not permit questioning

based on specific questionnaire answers, expressly reserving that

area for individual voir dire. However, once in individual voir

dire, the court precluded Mr. Harlow's counsel from inquiring into

these same matters, stating that they should have been brought in

general voir dire. The court's reasoning is apparently based upon

Wyo. R. Crim. P. Rule 24(c), Examination of Jurors. Specifically

Rule 24 (c) (3) (A) states that counselor defendant "shall not" "ask

questions of an individual juror that can be asked of the panel or

group." However, since the court expressly precluded counsel from

asking juror specific questions in general voir dire, counsel was

unable to elicit answers at any time about answers on individual

questionnaires.

Although a trial court has considerable discretion in
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conducting voir dire, the process of jury selection must at least

be consistent with "the essential demands of fairness." Aldridoe

v. United States, 283 U.S. 308, 310 (1931). The right to an

impartial jury is fundamental to the Sixth and Fourteenth

Amendments. Duncan v. Louisiana, 391 U.S. 145, 155-56 (1968). Due

process requires that a juror base his or her sentence "only by

evidence and argument in open court, and not by any outside

influence, whether of private talk or public print." Patterson v.

Colorado, 205 U.S. 454, 462 (1907). Voir dire therefore plays a

"critical function in assuring the criminal defendant that his

Sixth Amendment right to an impartial jury will be honored."

Rosales-Lopez v. United States, 451 U.S. 182, 188 (1981). The

process of voir dire must at least ascertain the eligibility of

those jurors who disclose facts that call their impartiality into

question. Indeed, without an adequate voir dire, "the trial

judge's responsibility to remove prospective jurors who will not be

able impartially to follow the courts instructions and evaluaLe the

evidence cannot be fulfilled." Id.

Mr. Harlow's fundamental rights were violated by the trial

court's truncated questions of Jurors 0026, 0158 and 0268. Seated

Juror 0026 stated on her questionnaire that her husband was killed
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in the penitentiary, and the court inquired into neither the status

of his death nor his status as an inmate or guard. Seated Juror

0158 stated on his questionnaire that he had a "close personal

relationship" with a corrections officer, and the court refused to

inquire into the nature of the relationship or into where the

corrections officer was employed. Alternate Juror 0268 stated that

he was "familiar" with a law enforcement officer in Thermopolis,

and the court declined to ask what the nature of their relationship

was and how close they were.

The failure of the court to even inquire into these

relationships is unconstitutionally prejudicial and requires

reversal of Mr. Harlow's conviction and death sentence. Far from

the "adequate voir dire" required by the Sixth Amendment, Rosales

Lopez, 451 U.S. at 188, the court allowed no voir dire on whether

a juror whose husband was killed in prison could impartially assess

the guilt and punishment of a defendant charged with a killing a

man in prison. This fact alone undermines the fairness and

integrity of the proceedings through which Mr. Harlow was convicted

and sentenced. "Due process means a jury capable and willing to

decide the case solely on the evidence before it." Smith v.

Phillips, 455 U.S. 209, 217 (1982).
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After consideration of these authorities, and review of

Justice Golden's opinion of April 14, 2003, and the voir dire

examinations conducted by Judge Stebner, this Court cannot conclude

that his voir dire was consistent "with the essential demands of

fairness." Morgan v. Illinois, 504 U.S. 719, 730 (1992). The

esteemed jurists of the Wyoming Supreme Court reviewed the case

under an abuse of discretion standard, Harlow v. State, 70 P.3d

179, 187 (Wyo. 2003), defining jUdicial discretion as "a sound

judgment exercised with regard to what is right under the

circumstances." Only a prosecutor could feel that the voir dire in

this case was adequate. With consideration of the six weeks of

voir dire which took place in the first O.J. Simpson case, Judge

Stebener's coir dire was certainly at the extreme other end of the

spectrum. This minimal examination did not meet the essential

demands of fairness.

VII. THE COURT IMPERMISSIBLY PASSED FOR CAUSE MORGAN EXCLUDABLE
JURORS, ONE OF WHOM WAS SEATED ON THE FINAL JURY

Morgan v. Illinois, 504 U.S. 719 (1992), stands for the

proposition that a defendant is entitled to directly inquire

whether a juror would "automatically" vote for the death penalty

upon conviction regardless of the circumstances. rd. at 729. Such
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"automatic death penalty" or "ADP" jurors are properly excluded

because they "obviously deem mitigating evidence to be irrelevant

to their decision to impose the death penalty; they not only refuse

to give such evidence any weight but are also plainly saying that

mitigating evidence is not worth their consideration and that they

will not consider it." Id. at 736.

The Morgan standard of exclusion (sometimes also referred to

as "life qualification"), however, encompasses mOre than the class

of ADP jurors, i.e., those who would automatically choose death as

a general proposition for all convicted of murder. Pursuant to

Morgan, "[a]ny juror to whom mitigating factors are

irrelevant should be disqualified for cause, for [they have] formed

an opinion concerning the merits of the case without basis in the

evidence developed at trial." Id. at 738 -3 9. This much was

recognized by Justice Scalia: "The Court today holds that the

Constitution requires that voir dire directed to this specific

'bias' be provided upon the defendant's request; and that the more

general questions about 'fairness' and ability to 'follow the law'

that were asked during voir dire in this case were inadequate."
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Id. at 739 (Scalia, J., dissenting).13

Seated Juror 188 indicated that she would impose the death

penalty automatically if she found incontrovertible evidence of the

defendant's guilt. (Trial Tr., Vol. 4-B at 105) (death penalty

appropriate "in certain instances and when the evidence is

incontrovertible"). Thus, her presence on the jury violates Morgan

v. Illinois, which prohibits the empaneling of jurors who will

automatically sentence a defendant to death, if he is found gUilty.

"If even one such juror is empaneled and the death sentence is

imposed, the State is disentitled to execute the sentence."

Morgan, 504 U.S. at 729. This violation, thus, warrants reversal

of Mr. Harlow's death sentence. Regardless of whether Juror 188

would impose the death penalty in each and every case in which a

defendant is found guilty beyond a reasonable doubt, i.e.,

incontrovertibly, her views at least confirm a refusal or inability

to consider mitigating evidence. A juror whose choice of sentence

rests upon whether the evidence of guilt is "incontrovertible"

lJ Furthermore, Justice Scalia's dissent in Morgan, 504 U. S.
at 7 n. 3, acknowledges that under the majority's holding, a juror
who does not think that a particular mitigating factor is actually
mitigating-the examples he used were "extreme mental or emotional
disturbance" or "bad childhood"-"must also be excluded." This
provides additional support for a capital defendant's ability to
ask questions about the factors present in a particular case.
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necessarily considers mitigating evidence ~irrelevantU under

Morgan. Morgan, 504 U.S. at 738-39.

VIII. THE COURT IMPROPERLY EXCUSED DEATH-SCRUPLED JURORS UNDER
WITHERSPOON

It is fundamental that a potential juror may not be excluded

by the State ~simply because they voiced general objections to the

death penalty or expressed conscientious or religious scruples

against its infliction. No defendant can be put to death at the

hands of a tribunal so selected. u Wi therspoon v. Illinois, 391

U.S. 510, 522-23 (1968). Such a ~scrupledu juror may not be struck

for cause ~based on his views on capital punishment unless those

views would prevent or substantially impair the performance of his

duties as a juror in accordance with his instructions and his

oath. U Adams v. Texas, 448 U.S. 38, 45 (1980); Wainwright v. Witt,

469 U.S. 412, 423 (1985). It is also well-established that the

improper exclusion of even one scrupled juror so undermines the

proceeding that such error can never be ~harmless.U Gray v.

Mississippi, 481 U.S. 648, 670 (1987).

The trial court in the present case unconstitutionally

excluded two such jurors. Jurors 0006 and 0130 were excluded by

the court, even though they did not state that they would be
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"substantially impaired" from imposing the death penalty. The

exclusion of these jurors violates Witherspoon v. Witt and thus

requires reversal of Mr. Harlow's sentence and underlying

conviction. Juror 0006 was excluded by the court for her "feelings

against" the death penalty, having confessed it would be "hard" or

even "very hard" for her to impose it. (Trial Tr., Vol. I-B at 87-

91). However, a juror may not be excluded simply because sending

a defendant to his death is "hard." Rather, the dispositive

question must be whether the juror's leanings would prevent him or

her from following the court's instructions and obeying the oath,

not whether administering the ultimate punishment is "easy."

(Indeed, one might question whether a juror who imposes death

"easily" has obeyed the court's instructions) The Court holds

that the exclusion of Juror 0006 violates the law as set forth in

Witherspoon and Witt.

The trial court's exclusion of Juror 0130 was equally

illegi tima te. A death-scrupled juror cannot be stricken under

Witherspoon without specific evidence that his or her beliefs would

impair a reasonable consideration of both sentencing options. A

dismissal based upon the juror's beliefs alone violates the Sixth

and Fourteenth Amendments. Witherspoon, 391 U.S. at 518; see

213



Case 2:05-cv-00039-CAB     Document 210-3      Filed 02/15/2008     Page 74 of 92

~, United States v. Chanthadara, 230 F.3d 1237, 1271-72 (10th

Cir. 2000) (trial court improperly excluded juror based upon

questionnaire response expressing doubt on ability to vote for

death, where no responses suggested an "intention to disregard or

circumvent the law or the court's instructions"); Szuchon v.

Lehman, 273 F.3d 299, 329-30 (3rd Cir. 2001) (juror did not

"believe in capital punishment," but was not asked about "his

ability to set aside his beliefs or otherwise perform his duty as

a juror") .

In the case of Juror 0130, the record does not even show any

beliefs in opposition to the death penalty, much less an inability

to set them aside. Juror 0130 gave the court a story about a child

who had started a fight against her son at school, and was

expelled. (Trial Tr., Vol. A-4 at 51). Without describing what

her views actually were, Juror 0130 said these events were the

basis for her opinion about "crime in general, so to speak." 1d.

The juror's questionnaire denied any religious or conscientious

opposition to the death penalty. She later said "I think it would"

to the question of whether her experience might "prevent or

substantially impair you from sitting as a juror in this case," but

the question said nothing about her ability to consider imposing
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the death penalty. Id. at 54. Indeed, the trial court refused to

even ask what the juror's feelings and beliefs were. Id. at 56.

This Court is acutely aware of the learned judges of the

Wyoming Supreme Court panel having concluded that it was

unnecessary "to fetter the discretion of the trial court by

structuring any further mandatory phrasing of questions of the

veniremen. Certainly, in the exercise of its discretion, the trial

court is able to form a conclusion as to how effective the

communication is between counselor the court and the potential

jurors being questioned, and we perceive no abuse of discretion in

what was accomplished in this case. H Harlow, 70 P.3d at 189. This

Court is also aware that the justices determined that in this case,

"the questions and answers disclose that the jurors were ready to

consider each of the penalties that could be imposed, and that they

were not predisposed to give only death or to act with leniency.H

This Court, however, finds that the voir dire as a whole was

completely inadequate, resulting in the parties having to make

choices regarding jurors based on little or no information, forcing

the defense to

Harlow's Fifth,

proceed under circumstances

Sixth and Eighth Amendment
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therefore, entitled to habeas relief as to this claim.
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CLAIM 11: Mr. Harlow's right to a fair and impartial tribunal as
guaranteed by the Due Process Clause of the Fourteenth Amendment
was violated by law clerk Allen Johnson's participation in and
influence on Mr. Harlow's trial, while under supervision of the
appellate court, and his subsequent participation in and influence
On Mr. Harlow's appeal.

In this, his final claim, Mr. Harlow alleges the involvement

of death penalty law clerk Allen C. Johnson at Mr. Harlow's trial

violated his Due Process Right to be tried by a fair and impartial

tribunal. further, Mr. Harlow argues that the Wyoming Supreme

Court, in resolving this claim in favor of the Respondent,

unreasonably applied clearly established United States Supreme

Court law as set forth in Bracy v. Gramley, 520 U.S. 899 (1997) and

United States v. Cronic, 466 U.S. 648 (1984). (Petition at 234-43,

Petitioner's Amended Proposed Findings of Fact and Conclusions of

Law at 270-79) .

The respondent, Mr. Murphy, agrees that this claim was raised

below and argues that, as to this claim, the Wyoming Supreme

Court's decision in Harlow v. State, 70 P.3d 179 (Wyo. 2003), was

not contrary to or an unreasonable application of clearly

established federal law as required by 28 U.S.C. § 2254(d) (1).

(Answer at 69-73, Respondent's Proposed Findings of Fact and

Conclusions of Law at 136-47).
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should not be granted relief as to this claim.

Allen C. Johnson testified at this Court's evidentiary hearing

that he has been licensed to practice law in Wyoming since 1977.

(E.H., Vol. IX at 126). Afterwards he worked for the Wyoming

Attorney General's Office, clerked for Chief Justice Raper of the

Wyoming Supreme Court, and worked for the federal Veterans

Administration. Id. He returned in 1988 to work as senior staff

attorney for the Wyoming Supreme Court. In 1996 he became the

state court administrator, and then retired in 1998. Id. Mr.

Johnson became the Supreme Court death penalty law clerk during

1998-1999. Id. He next became a staff attorney for Justice Hill

of the Wyoming Supreme Court. (E.H., Vol. IX at 125-27).

Mr. Johnson was employed as the "death penalty law clerk"

pursuant to a contract with the Wyoming Supreme Court. (E.H., Ex.

HHH). While Mr. Johnson was still court administrator, the State

Justice Institute (hereafter "SJI") had federal funds available for

grants to states to employ death penalty law clerks in situations

where state judges did not have full-time law clerks on staff.

(E.H., Vol. IX at 127). Mr. Johnson prepared and submitted a grant

request to fund death penalty law clerks for state district judges.

Id. at 131. In March of 1998, after Mr. Johnson had retired, he
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was interviewed by three district court judges, Judge Kalokathis,

Judge Stebner and Judge Kautz, to see if he was interested in the

death penalty law clerk contract. After accepting the contract

position, Mr. Johnson worked with District Judge Kalokathis on the

Jesperson case, Judge Kautz on the Dowdell case, Judge Stebner on

the Collins and Harlow cases, and Judge Voigt on the McKinney case.

Id. at 128.

Although Mr. Johnson was employed by the Wyoming Supreme

Court, his duties under the contract were assigned by each

particular state district judge. His duties included: preparing

memos for the court on motions filed by the parties, attending

motion hearings, drafting orders as dictated by the state district

judges, preparing a jury selection notebook and attending jury

selection. (E.H., Vol. IX at 129-30). Mr. Johnson was also

required to prepare a bench book for state district judges handling

capital cases. Id. The bench book for district judges, prepared

by Mr. Johnson is entitled: Capital Cases Bench Guide, Wyoming

District Courts. (E.H., Ex. 000). A copy of the bench book went

to every SJI library in the country and copies were provided to

every state district judge in the state. (E.H., Vol. IX at 133).

Once the bench book was completed, Johnson's contract as death
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penalty law clerk ended. Id. at 134.

The SJI grant determined how the death penalty law clerk

salary would be administered. Under the terms, the grant would be

awarded to the state supreme court. In Wyoming, the death penalty

law clerk was paid for his work through the court administrator on

behalf of the district courts. (E.H., Ex. III) Although the

Wyoming Supreme Court processed the contract and payment of the

grant money, the Supreme Court was not involved in advising the

district judges through Johnson. (E.H., Vol. IX at 131-32). Mr.

Johnson submitted his claims for compensation to the fiscal officer

of the Supreme Court, who would pay claims out of the district

court budget. On his monthly billing statement, Mr. Johnson would

list the work he did for the district court that month. Id. at

146. He never listed any work for the Wyoming Supreme Court,

because he did not do any work for them. Id.

The Wyoming Supreme Court never directed Mr. Johnson to do

anything in connection with the death penalty cases that he worked

on with district judges. (E.H., Vol. IX at 132-33, 135-36). In no

case pending in district court did Johnson ever receive any

direction from the Wyoming Supreme Court. Id. No Justice of the

Wyoming Supreme Court supervised or directed Johnson's work under

220



Case 2:05-cv-00039-CAB     Document 210-3      Filed 02/15/2008     Page 81 of 92

the contract. Id. During his work with the district judges on

death penalty cases, Johnson never spoke to any justice of the

Wyoming Supreme Court, except to say hello in the halls, when he

was in Cheyenne. Id. at 136. Mr. Johnson never had a conversation

with a member of the Supreme Court of Wyoming about the Harlow case

and did not report any of the events of the Harlow case to any

member of the Wyoming Supreme Court. (E.H., Vol. IX at 146, 154).

After Mr. Johnson later went to work for Justice Hill of the

Wyoming Supreme Court, who did not participate in the Harlow

decision, Johnson was not privy to any draft opinions circulating

in the court, related to the Harlow case or Olsen case. (E.H.,

Vol. IX at 137, 140). Before the published decision of the Wyoming

Supreme Court carne out, Mr. Johnson did not have access to them.

Id. Importantly, in answering the questions directly from this

Court, Mr. Johnson testified that he did not, to any extent, act as

a liaison between the Wyoming Supreme Court and the state district

courts. Id. at 154. Mr. Johnson further testified that he did not

ever report any of the events of the Harlow case to the Wyoming

Supreme Court. Id.

The standard for review for a claim of this nature is as

follows:
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A federal court may grant a state habeas petitioner
relief for a claim that was adjudicated on the merits in
state court only if that adjudication "resulted in a
decision that was contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States." 28 U.S.C. § 2254 (d) (1).

Mitchell v. Esparza, 540 U.S. 12, 15 (2003) (per curiam).

Mr. Harlow has not cited to any established federal law as

determined by the United States Supreme Court at the time of his

direct appeal that required a decision contrary to the Wyoming

Supreme Court's decision in Harlow v. State, 70 P.3d at 199-201,

concerning the role of Allen C. Johnson as a death penalty law

clerk for the state district court, during Mr. Harlow's trial.

Mr. Harlow has failed to meet his burden to show that the

state court decision of this claim was contrary to, or an

unreasonable application of, federal law. 28 U.S.C. § 2254(d).

Mr. Harlow asserts that the participation of law clerk Allen C.

Johnson in the state court proceedings violated his federal due

process rights. (Petition at 234). The claim appears to be that

a state created liberty interest has been infringed, thereby

denying him due process. This issue was raised on direct appeal

and address therein in the context of denial of a motion for

evidentiary hearing submitted during Mr. Harlow's direct appeal.

222



Case 2:05-cv-00039-CAB     Document 210-3      Filed 02/15/2008     Page 83 of 92

Harlow, 70 P.3d at 199-203. Petitioner must now establish that the

state court decision of the issue presented to it was a contrary or

unreasonable application of clearly established Supreme Court law.

Mitchell, 540 U.S. at 15.

The Wyoming Supreme Court held that the role of Mr. Johnson as

a law clerk was limited to that of any support personnel for the

trial court. Harlow, 70 P.3d at 201. The court determined that,

at a pragmatic level, regardless of the source of information the

law clerk presented to the trial court, the only possible question

is whether the advice was correct or not. Id. at 200-01.

Petitioner argues that the contract for services between the

Wyoming Supreme Court and Mr. Johnson violated WYo. STAT. ANN. § 5

2-112 and Article 1, Sections 2, 3, 6, 7 and 36 of the Wyoming

Constitution. Petitioner makes no valid showing that his

constitutional rights were violated. He seems to be asserting that

Mr. Johnson's role as a law clerk was as an "agent" of the Wyoming

Supreme Court, for the purpose of controlling the district court.

The uncontrovered facts show no violation occurred.

Mr. Harlow's claim on direct appeal was that the Wyoming

Supreme Court's denial of a remand evidentiary hearing about the

law clerk's role at trial was a denial of his rights under the
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United States Constitution for a meaningful opportunity to be heard

and have his appeal reviewed on a complete record. The Wyoming

Supreme Court found no reasonable basis for the claimed error in

its denial of the requested remand as well as in its

reconsideration and decision when appellate counsel raised the

issue in Petitioner's direct appeal brief. He did not prevail on

the merits. Harlow v. State, 70 P.3d 179, 199-201 (Wyo. 2003).

The Wyoming Supreme Court stated that Allen C. Johnson's role

as law clerk in Harlow's case was not improper. In addressing the

issue, the Wyoming Supreme Court discussed Mr. Johnson's

involvement, saying:

In the ninth stated issue, Harlow does not purport to
appeal any order or action by the trial court. Instead,
he voices disapproval of the presence during the trial of
the death penalty law clerk that figured prominently in
the discussion of issue seven, and endeavors to elevate
that disapproval to constitutional error. The portion of
Harlow's brief designated as an overview of the ninth
issue frames this issue as a challenge to the denial by
the trial court of his motion for an evidentiary hearing
followed by this Court's denial of the same. It is
appropriate to consider issues seven and nine together.
Our review of the denial of a post-trial motion for an
evidentiary hearing is accomplished under the standard of
abuse of discretion. Story v. State, 788 P.2d 617, 621
(Wyo. 1990).

On June 1, 1999, Harlow filed in this Court a "Motion for
Limited Remand for an Evidentiary Hearing and to
Supplement the Record with that Hearing,N along with a
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supporting memorandum. Harlow asked to be heard on two
issues. First, the participation of the law clerk and,
second, alleged threats or promises made to an eyewitness
who was a prisoner.

On the issue of the law clerk, Harlow offered these
chronological assertions:

24 March 1998

The Wyoming Supreme Court entered into a "Death Penalty
Law Clerk Contract" with [the law clerk]. That contract
requires [the law clerk] to "perform such legal research
services as may be directed by the various District Court
Judges or the Supreme Court, in connection with death
penalty cases."

4 May 1998

Briefing commenced in Wyoming's current flagship death
penalty case, Martin J. Olsen v. State of Wyoming, S.Ct.
Docket 98-62.

* * * *

18 December 1998

* * * * Upon consultation with the State Public Defender
about this issue, counsel was led to understand that [the
law clerk] had an office within the Wyoming Supreme Court
and, probably, had access to the Court's internally
circulating opinions, including Olsen v. State.

Harlow continued:
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If [the law clerk] was, in fact, privy to the
confidential particulars of this Court's currently
internally circulating opinion [in Olsen v. State], his
participation as an advising law clerk in Mr. Harlow's
case, as well as those of Mr. Dowdell and Mr. Collins,
violated those defendants' due process rights and
reserved rights under the Wyoming and United States
Constitutions if [the law clerk's] thumb was secretly
laid upon the scales of justice.

If [the law clerk's] legal aaVlce to the trial court
influenced or determined how the court ruled regarding
defense motions and jury instructions and was based on
[the law clerk's] secret knowledge of how Olsen was being
decided by this Court, Mr. Harlow['s] 5th, 6th, 9th, and
14th Amendment rights were breached and his trial was
fundamentally unfair.

Premised on these assertions, Harlow contended that an
evidentiary hearing was necessary to "establish the
facts" surrounding the law clerk's "behind the scenes
conduct."

The State responded with its "Opposition to Appellant's
Motion for Limited Remand for an Evidentiary Hearing and
to Supplement the Record with that Hearing." Attached to
its pleading was an affidavit in which the law clerk
affirmed that he had not been privy to confidential
information regarding this court's decision in Olsen v.
state. Harlow filed a reply to the State's response, and
we issued our "Order Consolidating Appeals, Granting
Permission to Exceed Page Limits and Denying Partial
Remand for Hearing on Alleged Irregularities." That
order is attached as Appendix B to this opinion.

Harlow persisted by presenting a "Motion to Reconsider
Order Limiting Page Limitation to 105 Pages and to Permit
Appellant's Brief not to Exceed 245 Pages and to
Reconsider Denial of Partial Remand for Hearing on
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Alleged Irregularities and Motion to Supplement the
Record With the Filings and Transcripts in State v.
Dowdell." We then entered a consistent "Order Denying
Motion for Reconsideration of Denial of Partial Remand"
in response to Harlow's motion.

Harlow earnestly contends that in some way the Court
improperly participated in Harlow's trial by means of the
death penalty law clerk. We did, however, treat this
issue definitively in our "Order Consolidating Appeals,
Granting Permission to Exceed Page Limits and Denying
Partial Remand for Hearing on Alleged Irregularities."
We revisit this contention only briefly.

In participating in Harlow's trial, the death penalty law
clerk could furnish correct advice to the trial court or
he could furnish incorrect advice. His role was limited
to that of any support personnel for the trial court. If
the court acted upon incorrect advice, that would be
manifest in the record, and any such error would be
attacked in this appeal. If the trial court adopted and
applied correct advice, there is no possibility of harm
to Harlow. We are satisfied, at a pragmatic level, that
regardless of the source of information the death penalty
law clerk presented to the trial court, the only possible
question is whether the advice was correct or not. The
endeavor to manipulate this court by a complaint that
this participation was wrong and that somehow this court
infringed Harlow's constitutional rights by providing a
death penalty law clerk is singularly unavailing.
Clearly there is no basis to claim error because of the
participation of the death penalty law clerk in Harlow's
trial.

Harlow v. State, 70 P.3d at 199-201. Mr. Harlow has failed to

establish that the Wyoming Supreme Court's decision was error as

defined by the provisions of 28 U.S.C. § 2254 (d).
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Mr. Harlow asserts that the decision of the Wyoming Supreme

Court was an unreasonable application of Bracy v. Gramley, 520 U.S.

899, 908-09 (1997). However, the rule of law therein does not

support Petitioner's claim. Bracy stands for the proposition that

a defendant should be allowed to develop facts in support of his

claim, upon an adequate showing. Bracy, 520 U.S. at 989-90. Mr.

Harlow has been given the opportunity to develop such facts at this

Court's evidentiary hearing and was unable to show any

constitutional violation occurred.

While Petitioner asserts that he has a state created liberty

interest to be tried in a district court which is wholly free from

impermissible advice given by the wyoming Supreme Court, he makes

no showing whatsoever that any such impermissible advice was given.

The undisputed facts established at the evidentiary hearing show

nothing improper occurred. Mr. Harlow has failed to show a due

process violation under Bracy v. Gramley, 520 U.S. 899 (1997).

Additionally, Petitioner fails to make a showing of any

impermissible interest in the Harlow case that could disqualify

Allen C. Johnson from acting as a law clerk. Petitioner's citation

to Tumey v. Ohio, 273 U.S. 510 (1927) and Hamdi v. Rumsfeld, 542
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U.S. 507 (2004) do not support his contentions." The facts now

confirm the propriety of the decision of the Wyoming Supreme Court,

and conclusively establish that Harlow's claims are without merit.

The decision of the Wyoming Supreme Court is not contrary to, nor

an unreasonable application of federal law. (28 U.S.C. §

2254 (d) (1); Bracy v. Gramley, 520 U.S. 899 (1997)). As such, Mr.

Harlow is not entitled to relief on this claim.

10 Mr. Harlow's reliance on Hamdi v. Rumsfeld, 542 U.S. 507
(2004), is mi splaced. The statu tory phrase "clearly established
Federal law ff refers to holdings of the Supreme Court at the time
the state court conviction became final. Williams, T. v. Taylor,
529 U.S. 362, 390 (2000). In Petitioner's case, the Wyoming
Supreme Court rendered its decision in his direct appeal on April
14, 2003, more than a year before the Supreme Court's decision in
Hamdi. See also Teague v. Lane, 489 U.S. 288 (1989), (non
retroactivi ty analysis) .
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CONCLUSION

Numerous errors were present in the trial of James Martin

Harlow. Individually, anyone of them likely would have altered

the outcome of the trial verdict, or possibly the appeal. Mr.

Harlow was prejudiced by his attorneys' shortcomings both at the

trial level and at the appellate level. Further, his attorneys

were limited by their inability to obtain important Brady material

about the inmates who claimed to have witnessed the events which

brought Mr. Harlow to trial. Finally, problems both with the jury

selection and the way in which the jury was instructed limited

counsel's ability to ensure that Mr. Harlow was judged by a fair

and fully informed jury of his peers. For all these reasons, this

Court must grant Mr. Harlow's petition for a writ of habeas corpus.

NOW, THEREFORE, IT IS HEREBY ORDERED that Mr. Harlow's

Petition for Writ of Habeas Corpus be, and hereby is, GRANTED as to

Claims I through 6 , and that the conviction and sentence of death

of the Petitioner, James Martin Harlow, is hereby vacated and held

for naught, provided, however, that the State of Wyoming may within

one-hundred twenty (120) days from the date hereof grant Mr. Harlow

a new trial upon the felony information filed against him in the

Second Judicial District of Carbon County, Wyoming on July 10,
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1997, alleging Murder in the First Degree in violation of WYO. STAT.

ANN. § 6-2-l0l(a), Felony Murder in violation of WYO. STAT. ANN. §

6-2-l0l(a), Attempted Escape from Official Detention in violation

of WYO. STAT. ANN. §§ 6-5-206 (a) (i) and 6-1-3-1 (a) (i), and

Conspiracy to Escape from Official Detention in violation of WYO.

STAT. ANN. §§ 6-5-206(a) (I) and 6-l-303(a), to which James Martin

Harlow, entered pleas of Not Guilty at arraignment on September 3,

1997.

IT IS FURTHER ORDERED that in the event the State of Wyoming

concludes that it will not pursue such charges against the

Petitioner, that James Martin Harlow shall thereupon be released

and discharged from any imprisonment and restraint by the State of

Wyoming which arose as a result of these charges.

IT IS FURTHER ORDERED that in the event the State of Wyoming

shall not have granted the Petitioner a new trial within one

hundred twenty (120) days from the date herein, that James Martin

Harlow shall immediately, after said period of time, be released

and discharged from any imprisonment and restraint by the State of

Wyoming which arose as a result of these charges.

IT IS FURTHER ORDERED that the District Court for the Second

Judicial District shall promptly appoint an experienced defense
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attorney to represent the Petitioner in any and all further

proceedings before that Court.

IT IS FURTHER ORDERED that the Respondent herein shall have a

continuing duty to notify this Court concerning proceedings in the

District Court for the Second Judicial District with respect to the

charges that are the subject of this Court's order.

IT IS FINALLY ORDERED that all other outstanding motions in

this case are hereby denied as MOOT.

~0-
Dated this /5 ~ day of January, 2008.

UNITED STATES DISTRICT JUDGE
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